#36 SEXUALLY ORIENTED, BUSINESS (SOB)

PREAMBLE

WHEREAS, SEXUALLY ORIENTED BUSINESSES REQUIRE SPECIAL SUPERVISION IN ORDER

TO PROTECT AND PRESERVE THE HEALTH, SAFETY, AND WELFARE OF THE PATRONS OF SUCH
BUSINESSES AS WELL AS THE CITIZENS OF THE COMMUNITIES WHERE THEY LOCATE, AND
WHEREAS, THE CITY COUNCIL FINDS THAT SEXUALLY ORIENTED BUSINESSES ARE
FREQUENTLY USED FOR UNLAWFUL SEXUAL ACTIVITIES, INCLUDING PROSTITUTION AND
SEXUAL LIAISONS OF A CASUAL NATURE; AND

WHEREAS, THE CONCERN OVER SEXUALLY TRANSMITTED DISEASES IS A LEGITIMATE
HEALTH CONCERN OF THE CITY THAT DEMANDS REASONABLE REGULATION OF SEXUALLY
ORIENTED BUSINESSES IN ORDER TO PROTECT THE HEALTH AND WELL-BENG OF THE
CITIZENS; AND

WHEREAS, LICENSING IS A LEGITIMATE MEANS OF ACCOUNTABILITY TO ENSURE THAT
OPERATORS OF SEXUALLY ORIENTED BUSINESSES COMPLY WITH REASONABLE
REGULATIONS, AND TO ENSURE THAT OPERATORS NOT ALLOW THEIR ESTABLISHMENTS TO
BE USED AS PLACES OF ILLEGAL SEXUAL ACTIVITY OR SOLICITATION; AND

WHEREAS, THERE IS CONVINCING DOCUMENTED EVIDENCE THAT SEXUALLY ORIENTED
BUSINESSES BECAUSE OF THEIR VERY NATURE, HAVE A DELETERIOUS EFFECT ON BOTH U-IE
EXISTING BUSINESSES AROUND THEM AND THE SURROUNDING RESIDENTIAL AREAS
ADJACENT TO THEM) CAUSING INCREASED CRIME AND THE DOWNGRADING OF PROPERTY
VALUES; AND

WHEREAS, IT IS RECOGNIZED THAT SEXUALLY ORIENTED BUSINESSES, DUE TO THEIR
NATURE, HAVE SERIOUS OBJECTIONABLE OPERATIONAL CHARACTERISTICS, PARTICULARLY
WHEN THEY ARE LOCATED IN PROXIMITY TO EACH OTHER, THEREBY CONTRIBUTING TO
URBAN BLIGHT AND DOWNGRADING THE QUALITY OF LIFE IN THE ADJACENT AREA; AND
WHEREAS, THE CITY COUNCIL WANTS TO PREVENT THESE ADVERSE EFFECTS AND
THEREBY PROTECT HEALTH, SAFETY AND WELFARE OF THE CITIZENRY; PROTECT TUE
CITIZENS FROM INCREASED CRIME; PRESERVE THE QUALITY OF LIFE; PRESERVE THE
PROPERTY VALUES AND CHARACTER OF SURROUNDING NEIGHBORHOODS AND DETER THE
SPREAD OF URBAN BLIGHT; AND

WHEREAS, IT IS NOT THE INTENT OF THIS ORDINANCE TO SUPPRESS ANY SPEECH
ACTIVITIES PROTECTED BY THE FIRST AMENDMENT, BUT TO ENACT A CONTENT NEUTRAL
ORDINANCE THAT ADDRESSES THE SECONDARY EFFECTS OF SEXUALLY ORIENTED

BUSINESSES AS WELL AS THE HEALTH PROBLEMS ASSOCIATED WITH SUCH BUSINESSES; AND



WHEREAS, IT IS NOT TUE INTENT OF THE CITY COUNCIL TO CONDONE OR LEGITIMIZE THE
DISTRIBUTION OF OBSCENE MATERIALS, AND THE COUNCIL RECOGNIZES THAT STATE AND
FEDERAL LAW PROHIBITS TRE DISTRIBUTION OF OBSCENE MATERIALS AND EXPECTS AND
ENCOURAGES STATE ENFORCEMENT OFFICIALS TO ENFORCE STATE AND FEDERAL
OBSCENITY STATUTES AGAINST ANY SUCH ILLEGAL ACTIVITIES IN THE VILLAGE OF BEECH
BOTTOM

SECTION I. PURPOSE AND FINDINGS.

(A) PURPOSE. IT IS THE PURPOSE OF THIS ORDINANCE TO REGULATE
SEXUALLY ORIENTED BUSINESSES AND RELATED ACTIVITIES TO PROMOTE TEE HEALTH,
SAFETY, MORALS, AND GENERAL WELFARE CITIZENS OF THE VILLAGE, AND TO ESTABLISH
REASONABLE AND UNIFORM REGULATIONS TO PREVENT THE DELETERIOUS LOCATION AND
CONCENTRATION OF SEXUALLY ORIENTED BUSINESSES WITHIN THE VILLAGE. THE
PROVISIONS OF THIS ORDINANCE HAVE NEITHER THE PURPOSE NOR EFFECT OF IMPOSING A
LIMITATION OR RESTRICTION ON TUE CONTENT OF ANY COMMUNICATIVE MATERIALS,
INCLUDING SEXUALLY ORIENTED MATERIALS. SIMILARLY, IT IS NOT THE INTENT NOR
EFFECT OF THIS ORDNANCE TO RESTRICT OR DENY ACCESS BY ADULTS TO SEXUALLY
ORIENTED MATERIALS PROTECTED BY THE FIRST AMENDMENT, OR TO DENY ACCESS BY THE
DISTRIBUTORS AND EXHIBITORS OF SEXUALLY ORIENTED ENTERTAINMENT TO THEIR
INTENDED MARKET. NEITHER IS IT THE INTENT NOR EFFECT OF THIS ORDINANCE TO
CONDONE OR LEGITIMIZE THE DISTRIBUTION OF OBSCENE MATERIALS.

(B) FINDINGS. BASED ON EVIDENCE CONCERNING THE ADVERSE
SECONDARY EFFECTS OF ADULT USES ON THE COMMUNITY PRESENTED N HEARINGS AND ng
REPORTS MADE AVAILABLE TO THE VILLAGE COUNCIL AND ON FINDINGS INCORPORATED IN
THE CASES OF CITY OF ERIE v PAP’S AM, 529 U.S. 277, 146 L; ED. 2D 265, 120 S. CT.
1382 (2000); BARNES v GLEN THEATRE, INC, , 501 U.S. 560 (1991); CITY of RENTON v
PLAYTIME THEATERS, INC., 475 U.S. 41(1986); ARCARA n CLOUD BOOKS, INC. , 478 U.S.
697, (1986); LACOBUCCI V CITY or NEWPORT, KY 479 U.S. 92 (1986); YOUNG v AMERICAN

MINI THEATRES, 426 U.S. 50 (1976); CALIFORNIA v LARUE, 409 U.S. 109 (1972); UNITED

STATES v O 'BRIEN, 391 U.S. 367 (1968); DLS, INC. v CITY of CHATTANOOGA , 107 F.3D 403
(6TH CIR. L997) KEV, INC. v KITSAP COUNTY, 793 F.2D 1053 (9TH CIR. 1986); HANG ON,

INC. V. CITY OF ARLINGTON, 65V .BV 1248 (5TH CUR. 1995); SOUTH FLORIDA FREE BEACHES,
INC. v CITY OF MIAMI, 734 F.2D 608 (11nl CR.1984); AND NW ENTERPRISES v CITY of

HOUSTON, 27 F. SUPP. 2D 754 (S.D. TEX.1998)), AS WELL AS STUDIES CONDUCTED IN



OTHER CITIES INCLUDING, BUT NOT LIMITED TO, PHOENIX, ARIZONA; MINNEAPOLIS,
MINNESOTA; HOUSTON, TEXAS; INDIANAPOLIS, INDIANA; AMARILLO, TEXAS; GARDEN
GROVE2 CALIFORNIA; LOS ANGELES, CALIFORNIA; WHITTIER, CALIFORNIA; AUSTIN,
TEXAS; SEATTLE, WASHINGTON; OKLAHOMA CITY, OKLAHOMA; CLEVELAND, OHIO; AND
BEAUMONT, TEXAS; AND FINDINGS REPORTED nq THE FINAL REPORT OF TUE ATTORNEY
GENERAL’'S COMMISSION ON PORNOGRAPHY (1986), THE REPORT OF THE GENERAL'S
WORKING GROUP ON THE REGULATION OF SEXUALLY ORN8NTED BUSINESSES (JUNE 6,
STATE OF MINNESOTA), AND STATISTICS OBTAINED FROM THE U.S. DEPARTMENT OF
HEALTH AND HUMAN SERVICES, CENTERS FOR DISEASE CONTROL AND PREVENTION, TUE

VILLAGE COUNCIL FINDS THAT:

(1) Sexually oriented businesses lend themselves to ancillary
unlawful and unhealthy activities that are presently uncontrolled by the operators of the
establishments. Further there is presently no mechanism to make owners of these

establishments responsible for the activities that occur on their premises.

(2) CRIME STATISTICS SHOW THAT ALL TYPES OF CRIMES,
ESPECIALLY SEX-RELATED CRIMES OCCUR WITH MORE FREQUENCY IN NEIGHBORHOODS
WHERE SEXUALLY ORIENTED BUSINESSES ARE LOCATED. M, aa, STUDIES OF THE CITIES

OF PHOENIX, ARIZONA; INDIANAPOLIS, INDIANA; AND AUSTIN, TEXAS

(3) SEXUAL ACTS, INCLUDING MASTURBATION, AND ORAL AND

ANAL SEX, OCCUR AT SEXUALLY ORIENTED BUSINESSES, ESPECIALLY THOSE WHICH

PROVIDE PRIVATE OR SEMI-PRIVATE BOOTHS OR CUBICLES FOR VIEWING FILMS, VIDEQOS, OR
LIVE SEX SHOWS. SEE E.G. CALIFORNLA V LARUE, 409 U.S. 109, 111 (1972); SEE ALSO FINAL

REPORT OF TUE ATTORNEY GENERAL’S COMMISSION ON PORNOGRAPHY (1986) AT 377.

.(4) OFFERING AND PROVIDING SUCH BOOTHS AND/OR CUBICLES
ENCOURAGES SUCH ACTIVITIES, WHICH CREATES UNHEALTHY CONDITIONS. SEE, E. G., FINAL

REPORT OF THE ATTORNEY GENERAL'S COMMISSION ON PORNOGRAPHY (1986) AT 376-77.

.(5) PERSONS FREQUENT CERTAIN ADULT THEATERS, ADULT

ARCADES, AND OTHER SEXUALLY ORIENTED BUSINESSES, FOR THE PURPOSE OF ENGAGING



IN SEX WITH THE PREMISES OF SUCH SEXUALLY ORIENTED BUSINESSES. SEE E.G. ARCARA v. CLOUD
BOOKS, INC 478 U.S. 697, 698 (1986); SEE ALSO FINAL REPORT OF THE

ATTORNEY GENERAL’'S COMMISSION ON PORNOGRAPHY (1986) AT 376-77.

(6) AT LEAST 50 COMMUNICABLEE DISEASES MAY BE SPREAD BY

ACTIVITIES OCCURRING IN SEXUALLY ORIENTED BUSINESSES INCLUDING, BUT NOT LIMITED
TO, SYPHILIS, GONORRHEA, HUMAN IMMUNODEFICIENCY VIRUS INFECTION (HIV-AIDS),
GENITAL HERPES, HEPATITIS B, NON A, NON B AMEBIASIS, SALMONELLA INFECTIONS, AND

SHIGELLA INFECTIONS. SEE, E.G., STUDY OF FORT MEYERS, FLORIDA.

7) AS OF DECEMBER, 1996, THE TOTAL NUMBER OF REPORTED
CASES OF AIDS nq THE UNITED STATES CAUSED BY TUE IMMUNODEFICIENCY VIRUS (HIV)
WAS 581,429. M, E.G., STATISTICS OF U.S. DEPARTMENT OF HEALTH AND HUMAN

SERVICES, CENTERS FOR DISEASE CONTROL AND PREVENTION AT WWW.CDC.GOV.

(8) AS OF DECEMBER, 2001, THERE WHERE 1,115 REPORTED
CASES OF PEOPLE LIVING WITH AIDS m THE STATE OF WEST VIRGINIA. M, aa,
STATISTICS OF U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES, CENTERS FOR

DISEASE CONTROL AND PREVENTION AT WWW.CDC.GOV

(9) THE TOTAL NUMBER OF CASES OF GENITAL CHLAMYDIA

TRACHOMATIS INFECTIONS IN THE UNITED STATES REPORTED IN 1997 WAS 526,653, AN 8%
INCREASE OVER THE YEAR 1996. M, &a, STATISTICS OF U.S. DEPARTMENT OF HEALTH

AND HUMAN SERVICES, CENTERS FOR DISEASE CONTROL AND PREVENTION AT

WWW.CDC.GOV.

(10) The total number of cases of early (less than one year)
syphilis in United States reported during the twelve year period 1985-1997 was 387,233 .
See, e.g., of the U.S. Department of Health and Human Services, Centers for Disease

Control and Prevention at www.cdc.gov.

(11) The number of cases of gonorrhea in the United States
reported annually remains at a high level, with a total of 1,901,365 cases reported during
the period 1993-10997. See, e.g. Statistics of the U.S. Department of Health and

Human Services, Centers for Disease Control and Prevention at wvw.cdc.gov.



(12) The surgeon general of the United States in his report of
October 22, 1986 advised the American public that AIDS and HIV infection may be
transmitted through sexual contact, intravenous drug use, exposure to infected blood and

blood components, and nom an infected mother to her newborn.

(13) According to the best scientific evidence available, AIDS and HIV infection, as well as syphilis and
gonorrhea, are principally transmitted by sexual acts. See e.g. findings of the U.S. Department of Health

and Human Services, Center for Disease Control at www.cdc.gov.

(14) Sanitary conditions in some sexually oriented businesses are

unhealthy, in part, because the activities conducted there are unhealthy, and, in part,
because of the unregulated nature of the activities and the failure of the owners and
operators of the facilities to self-regulate those activities and maintain those facilities.
See e. g., Final Report of the Attorney General’s Commission on Pornography (1986) at

377

(15) Numerous studies and reports have determined that bodily
fluids, including semen and urine, are found in the areas of sexually oriented businesses
where persons view “adult” oriented films. See ag. Final Report of the Attorney

General’s Commission on Pornography (1986) at 377.

(16) NUDE DANCING IN ADULT ESTABLISHMENTS ENCOURAGES PROSTITUTION,
INCREASES SEXUAL ASSAULTS, AND ATTRACTS OTHER CRIMINAL ACTIVITY. M; aa,

BARNES v GLEN THEATRE, 501 U.S. 560, 583 (1991).

(17) NUDE DANCING IN ADULT ESTABLISHMENTS INCREASES THE
LIKELIHOOD OF DEALING AND DRUG USE. SEE E.G., KEY INC. v KITSAP COUNTY, 793 F.2D

1053, 1056 (9TH Cn. 1986)


http://www.cdc.gov/

(18) ALCOHOL CONSUMPTION IN ADULT ESTABLISHMENTS

INCREASES THE LIKELIHOOD OF CRIME, ILLEGAL DRUG USE, AND ILLEGAL SEXUAL
ACTIVITY, AND ENCOURAGES UNDESIRABLE BEHAVIOR THAT IS NOT IN THE INTEREST OF
THE PUBLIC HEALTH, SAFETY, AND WELFARE. SEE E.G., ARTISTIC ENTERTAINMENT T, INC. v
CITY of WARNER ROBINS, 223 F.3D 1306, 1309 (11TH CR.2000); SAMMY ’s LTD v CITY of
MOBILE, 140 F.3D 993, 996 (IITH CIR. 1998), CERT. DENIED, 529 U.S. 1052, 146 L. ED. 2D

459. 120 S CT. 1553 (2000).

(19) THE FINDINGS NOTED IN PARAGRAPHS NUMBERED (1)

THROUGH (17) RAISE SUBSTANTIAL GOVERNMENTAL CONCERNS.

(20) SEXUALLY ORIENTED BUSINESSES HAVE OPERATIONAL
CHARACTERISTICS WHICH SHOULD BE REASONABLY REGULATED ni ORDER TO PROTECT

THOSE SUBSTANTIAL GOVERNMENTAL CONCERNS.

(21) A REASONABLE LICENSING PROCEDURE IS AN APPROPRIATE

MECHANISM TO PLACE THE BURDEN OF THAT REASONABLE ON THE OWNERS AND
OPERATORS OF SEXUALLY ORIENTED BUSINESSES. FURTHER, SUCH LICENSING PROCEDURE
WILL PLACE A HERETOFORE NON-EXISTENT INCENTIVE ON OPERATORS TO SEE THAT THE
SEXUALLY ORIENTED BUSINESSES IS RUN IN A MANNER CONSISTENT WITH THE HEALTH,
SAFETY) AND WELFARE OF ITS PATRONS AND EMPLOYEES, AS WELL AS THE CITIZENS OF THE
VILLAGE. IT IS APPROPRIATE TO REQUIRE REASONABLE ASSURANCES THAT THE LICENSEE IS
THE ACTUAL OPERATOR OF THE SEXUALLY ONE BUSINESS, FULLY IN POSSESSION AND

CONTROL OF THE PREMISES AND ACTIVITIES OCCURRING THEREIN

(22) REMOVAL OF DOORS ON ADULT BOOTHS AND REQUIRING
SUFFICIENT LIGHTING ON THE PREMISES WITH ADULT BOOTHS ADVANCES A SUBSTANTIAL
GOVERNMENTAL INTEREST IN CURBING THE AND UNSANITARY SEXUAL ACTIVITY

OCCURRING IN ADULT ESTABLISHMENTS.



(23) THE DISCLOSURE OF CERTAIN INFORMATION BY THOSE

PERSONS ULTIMATELY RESPONSIBLE FOR THE DAY-TO-DAY OPERATION AND MAINTENANCE
OF THE SEXUALLY ORIENTED BUSHINESS WHERE SUCH INFORMATION IS SUBSTANTIALLY
RELATED TO THE SIGNIFICANT GOVERNMENTAL INTEREST IN THE OPERATION OF SUCH USES,
WILL ADD IN PREVENTING THE SPREAD OF SEXUALLY TRANSMITTED DISEASES CRIMINAL

ACTIVITY.

(24) IT IS DESIRABLE, IN THE PREVENTION OF CRIME AND THE
SPREAD OF COMMUNICABLE DISEASES, TO OBTAIN A LIMITED AMOUNT OF INFORMATION
REGARDING CERTAIN EMPLOYEES WHO MAY ENGAGE IN THE CONDUCT THIS ORDNANCE IS

DESIGNED TO PREVENT, OR WHO ARE LIKELY TO BE WITNESSES TO SUCH ACTIVITY.

(25) THE FACT THAT AN APPLICANT FOR A SEXUALLY ORIENTED
BUSINESS LICENSE HAS BEEN CONVICTED OF A SEX-RELATED CRIME LEADS TO THE
RATIONAL ASSUMPTION THAT THE APPLICANT MAY ENGAGE IN THAT CONDUCT IN

CONTRAVENTION TO THIS ORDNANCE.

(26) THE BARRING OF SUCH INDIVIDUALS FROM OPERATION OR

EMPLOYMENT IN SEXUALLY ORIENTED BUSINESSES FOR A PERIOD OF FIVE (5) YEARS FOR A
PREVIOUS FELONY CONVICTION SERVES AS A DETERRENT TO FURTHER CRIMINAL CONDUCT,
AND PREVENTS CONDUCT WHICH LEADS TO THE TRANSMISSION OF SEXUALLY TRANSMITTED

DISEASES,

(27) TUE GENERAL WELFARE, HEALTH, MORALS, AND SAFETY OF

THE CITIZENS OF THIS VILLAGE WILL BE PROMOTED BY ENACTMENT OF THIS ORDINANCE

(28) WHEN MORE THAN ONE SEXUALLY ORIENTED BUSINESS USE

OCCUPIES THE SAME LOCATION OR BUSINESS ADDRESS, THE SECONDARY EFFECTS CAUSED
BY SUCH BUSINESSES ARE INCREASED. SECONDARY EFFECTS ARE ELIMINATED OR
CONTROLLED TO A GREATER DEGREE WHEN ONLY A SINGLE SEXUALLY ORIENTED BUSINESS
USE IS ALLOWED TO OCCUPY THE SAME LOCATION. THE VILLAGE OF BEECH BOTTOM
WOULD HAVE PROSCRIBED MORE TRAN A SINGLE USE AT THE SAME LOCATION, BUT
BELIEVED IT WAS PRECLUDED FROM DOING SO BY THE HOLDING OF ALAMEDA BOOKS, INC. v

CITY OF LOS ANGELES, 222 F.3D 719 ( 9TH CR 2000), CERT. GRANTED, 2001 U.S. LEXIS



1965 (MARCH 5, 2001). SHOULD ALAMEDA BOOKS BE REVERSED BY THE SUPREME COURT,

THIS ORDNANCE SHALL BE AMENDED ACCORDINGLY.

SECTION Il. DEFINITIONS.

(1) ADULT ARCADE MEANS ANY PLACE TO WHICH THE PUBLIC IS

PERMITTED OR INVITED WHEREIN COIN-OPERATED OR SLUG-OPERATED OR
ELECTRONICALLY, ELECTRICALLY, OR MECHANICALLY CONTROLLED STILL OR MOTION
PICTURE MACHINES, PROJECTORS, VIDEOS, OR OTHER MAGE-PRODUCING DEVICES
MAINTAINED TO SHOW IMAGES TO FIVE OR FEWER PERSONS PER MACHINE AT ANY ONE
TIME, AND WHERE THE IMAGES SO DISPLAYED ARE DISTINGUISHED OR CHARACTERIZED BY
THE DEPICTING OR DESCRIBING OF “SPECIFIED SEXUAL ACTIVITIES” OR “SPECIFIED

ANATOMICAL AREAS.”

(2) ADULT BOOKSTORE OR ADULT VIDEO STORE MEANS A

COMMERCIAL ESTABLISHMENT THAT, AS ONE OF ITS PRINCIPAL BUSINESS PURPOSES, OFFERS
FOR SALE OR RENTAL FOR ANY FORM OF CONSIDERATION ANY ONE OR MORE OF THE
FOLLOWING:

(A) BOOKS, MAGAZINES, PERIODICALS OR OTHER PRINTED

MATER, OR PHOTOGRAPHS FILMS, MOTION PICTURES, VIDEO CASSETTES OR VIDEO

REPRODUCTIONS, SLIDES, OR OTHER VISUAL REPRESENTATIONS THAT DEPICT “SPECIFIED

SEXUAL ACTIVITIES” OR “SPECIFIED ANATOMICAL AREAS” OR

( B) INSTRUMENTS, DEVICES, OR PARAPHERNALIA THAT ARE.

DESIGNED FOR USE IN CONNECTION WITH “SPECIFIED SEXUAL ACTIVITIES.”

A PRINCIPAL BUSINESS PURPOSE EXISTS IF MATERIALS OFFERED FOR SALE

OR RENTAL DEPICTING OR DESCRIBING “SPECIFIED SEXUAL ACTIVITIES” OR “SPECIFIED
ANATOMICAL AREAS” GENERATE 20% OR THE BUSINESS’S INCOME, OR ACCOUNT FOR 20%
OR MORE OF INVENTORY, OR OCCUPY 20% OR MORE OF TOTAL FLOOR SPACE. A
COMMERCIAL ESTABLISHMENT MAY HAVE OTHER PRINCIPAL BUSINESS PURPOSES THAT DO
NOT INVOLVE THE OFFERING FOR SALE OR RENTAL OF MATERIAL DEPICTING OR DESCRIBING
“SPECIFIED SEXUAL ACTIVITIES” OR “SPECIFIED ANATOMICAL AREAS” AND STILL BE
CATEGORIZED AS ADULT BOOKSTORE OR ADULT VIDEO STORE. SUCH OTHER

/ BUSINESS PURPOSES WILL NOT SERVE TO EXEMPT SUCH COMN{ERCIAL ESTABLISHMENTS

FROM BEING CATEGORIZED AS AN ADULT BOOKSTORE OR ADULT VIDEO STORE SO



LONG AS ONE OF ITS PRINCIPAL BUSINESS PURPOSES IS THE OFFERING FOR SALE OR RENTAL

FOR CONSIDERATION THE SPECIFIED MATERIALS THAT DEPICT OR DESCRIBE “SPECIFIED

SEXUAL ACTIVITIES “SPECIFIED ANATOMICAL AREAS.”

(3) ADULT CABARET MEANS A NIGHTCLUB, BAR, RESTAURANT,

CAFE, OR SIMILAR COMMERCIAL ESTABLISHMENT THAT REGULARLY, COMMONLY,
HABITUALLY, OR CONSISTENTLY FEATURE

(A) PERSONS WHO APPEAR [N A STATE OF NUDITY OR SEMI-NUDITY;
OR

(B) LIVE PERFORMANCES THAT ARE CHARACTERIZED BY TUE

» EXPOSURE OF “SPEC ANATOMICAL AREAS” OR BY “SPECIFIED SEXUAL ACTIVITIES”;

OR

(C) FILMS, MOTION PICTURES, VIDEO CASSETTES, SLIDES,

PHOTOGRAPHIC REPRODUCTIONS OR OTHER IMAGE PRODUCING DEVICES THAT ARE
CHARACTERIZED BY THE DEPICTION OR DESCRIPTION OF “SPECIFIED ANATOMICAL AREAS”
OR

(D) PERSONS WHO ENGAGE w “EXOTIC” OR EROTIC DANCING OR

PERFORMANCES THAT ARE B{TENDED FOR THE SEXUAL INTERESTS OR TITILLATION OF AN

AUDIENCE OR CUSTOMERS.

(4) ADULT MOTEL MEANS A HOTEL, MOTEL OR SIMILAR

COMMERCIAL ESTABLISHMENT THAT:

(A) OFFERS ACCOMMODATION TO THE PUBLIC FOR ANY FORM OF
CONSIDERATION AND PROVIDES PATRONS WITH CLOSED-CIRCUIT TELEVISION
TRANSMISSIONS, FILMS, MOTION PICTURES, VIDEO CASSETTES, SLIDES, OR OTHER

PHOTOGRAPHIC REPRODUCTIONS THAT ARE CHARACTERIZED BY THE DEPICTION

DESCRIPTION OF “SPECIFIED SEXUAL ACTIVITIES” OR “SPECIFIED ANATOMICAL AREAS;”

AND HAS A SIGN VISIBLE FROM THE PUBLIC RIGHT OF WAY THAT ADVERTISES THE

AVAILABILITY OF THIS ADULT TYPE OF PHOTOGRAPHIC REPRODUCTIONS; OR

(B) OFFERS A SLEEPING ROOM FOR RENT FOR A PERIOD OF TIME

THAT IS LESS THAN TWENTY- FOUR (24) HOURS;



OR

(C) ALLOWS A TENANT OR OCCUPANT OF A SLEEPING ROOM TO

SUB RENT THE ROOM FOR A PERIOD OF TIME THAT IS LESS TUAN TWENTY-FOUR (24) HOURS.

(5) ADULT MOTION PICTURE THEATER MEANS A COMMERCIAL

ESTABLISHMENT WHERE, FOR ANY FORM OF CONSIDERATION, FILMS, MOTION PICTURES,
VIDEO CASSETTES, SLIDES, OR SIMILAR PHOTOGRAPHIC REPRODUCTIONS ARE REGULARLY,
COMMONLY, HABITUALLY, OR CONSISTENTLY SHOWN THAT ARE CHARACTERIZED BY THE
DEPICTION OR DESCRIPTION OF “SPECIFIED SEXUAL ACTIVITIES” OR “SPECIFIED

ANATOMICAL AREAS.”

(6) ADULT THEATER MEANS A THEATER, CONCERT HALL,

AUDITORIUM, OR SIMILAR COMMERCIAL ESTABLISHMENT THAT REGULARLY, COMMONLY,
HABITUALLY, OR CONSISTENTLY FEATURE PERSONS WHO APPEAR, N PERSON, IN A STATE OF
NUDITY AND/OR SEMI-NUDITY, AND/OR LIVE PERFORMANCES THAT ARE CHARACTERIZED BY

THE EXPOSURE OF “SPECIFIED ANATOMICAL AREAS” OR BY SPECIFIED SEXUAL ACTIVITIES”

(7)_DIRECTOR MEANS THE CHIEF OF POLICE AND SUCH EMPLOYEE(S)
OF THE POLICE DEPARTMENT AS HE MAY DESIGNATE TO PERFORM THE DUTIES OF THE

DIRECTOR UNDER THIS ORDINANCE

(8) EMPLOYEE MEANS A PERSON WHO PERFORMS Airy SERVICE ON

TEE PREMISES OF A SEXUALLY ORIENTED BUSINESS ON A FULL TIME, PART TIME, CONTRACT
BASIS, OR INDEPENDENT BASIS WHETHER OR NOT THE PERSON IS DENOMINATED AN
EMPLOYEE, INDEPENDENT CONTRACTOR, AGENT, OR OTHERWISE AND WHETHER OR NOT
THE SAID PERSON IS PAID A SALARY, WAGE, OR OTHER COMPENSATION BY THE OPERATOR
OF SAID BUSINESS. “EMPLOYEE” DOES NOT INCLUDE A PERSON EXCLUSIVELY ON THE
PREMISES FOR REPAIR OR MAINTENANCE OF THE PREMISES OR EQUIPMENT ON THE
PREMISES, OR FOR THE DELIVERY OF GOODS TO THE PREMISES, NOR DOES “EMPLOYEE”

INCLUDE A PERSON EXCLUSIVELY ON THE PREMISES AS A PATRON OR CUSTOMER:



(9) ESCORT MEANS A PERSON WHO, FOR CONSIDERATION, AGREES OR
OFFERS TO ACT COMPANION, GUIDE, OR DATE FOR ANOTHER PERSON, OR WHO AGREES OR
OFFERS TO PRIVATELY MODEL LINGERIE OR TO PRIVATELY PERFORM A STRIPTEASE FOR

ANOTHER PERSON.

(10) ESCORT AGENCY MEANS A PERSON OR BUSINESS ASSOCIATION

WHO FURNISHES, OFFERS TO FURNISH, OR ADVERTISES TO FURNISH ESCORTS AS ONE OF ITS

PRIMARY BUSINESS PURPOSES FOR A FEE, Tn, OR OTHER CONSIDERATION.

(11) ESTABLISHMENT MEANS AND INCLUDES ANY OF THE

FOLLOWING:
(A) THE OPENING OR COMMENCEMENT OF ANY SEXUALLY
ORIENTED BUSINESS AS A NEW BUSINESS;
(B) Tm CONVERSION OF AN EXISTING BUSINESS, WHETHER OR
NOT A SEXUALLY ORIENTED BUSINESS, TO ANY SEXUALLY ORIENTED BUSINESS;
(C) THE ADDITIONS OF ANY SEXUALLY ORIENTED BUSINESS TO
ANY OTHER EXISTING SEXUALLY ORIENTED BUSINESS; OR
(D) THE RELOCATION OF ANY SEXUALLY ORIENTED BUSINESS; OR
(E) A SEXUALLY ORIENTED BUSINESS OR PREMISES ON WHICH

THE SEXUALLY ORIENTED BUSINESS IS LOCATED.

(12) LICENSED DAY-CARE CENTER MEANS A FACILITY LICENSED

BY THE STATE OF WEST VIRGINIA, WHETHER SITUATED WITHIN THE CITY OR NOT, THAT
PROVIDES CARE, TRAINING, EDUCATION, CUSTODY, TREATMENT OR SUPERVISION FOR MORE
THAN TWELVE (12) CHILDREN UNDER FOURTEEN (14) YEARS OF AGE, WHERE SUCH
CHILDREN ARE NOT RELATED BY BLOOD, MARRIAGE OR ADOPTION TO THE OWNER OR
OPERATOR OF THE FACILITY, FOR LESS THAN TWENTY-FOUR (24) HOURS A DAY,

REGARDLESS OF WHETHER OR NOT THE FACILITY IS OPERATED FOR A PROFIT OR CHARGES
FOR THE SERVICES IT OFFERS.

(13) LICENSEE MEANS A PERSON m WHOSE NAME A LICENSE HAS BEEN

ISSUED, AS WELL AS THE INDIVIDUAL LISTED AS AN APPLICANT ON THE APPLICATION FOR A

LICENSE.



(14) LIVE THEATRICAL PERFORMANCE MEANS A PLAY, SKIT,

OPERA, BALLET, CONCERT, COMEDY, OR MUSICAL DRAMA.

(15) NUDE MODEL STUDIO MEANS ANY PLACE WHERE A PERSON

WHO APPEARS IN A STATE OF NUDITY OR DISPLAYS “SPECIFIED ANATOMICAL AREAS” IS
PROVIDED TO BE OBSERVED, SKETCHED, DRAWN, PAINTED, SCULPTURED, PHOTOGRAPHED,

OR SIMILARLY DEPICTED BY OTHER PERSONS FOR CONSIDERATION.

(16) NUDITY OR A STATE W NUDITY MEANS THE APPEARANCE OF A

HUMAN BARE BUTTOCK, ANUS, ANAL CLEFT OR CLEAVAGE, PUBIC AREA, MALE GENITALS,
FEMALE GENITALS, OR VULVA WITH LESS THAN A FULLY OPAQUE COVERING; OR A FEMALE
BREAST WITH LESS THAN A FULLY OPAQUE COVERING ANY PART OF THE AREOLA; OR
HUMAN MALE GENITALS IN A DISCERNABLY TURGID STATE EVEN IF COMPLETELY AND

OPAQUELY COVERED.

(17) PERSON MEANS AN INDIVIDUAL, PROPRIETORSHIP, PARTNERSHIP,

CORPORATION, ASSOCIATION, OR OTHER LEGAL ENTITY.

(18) PREMISES MEANS THE REAL PROPERTY UPON WHICH THE

SEXUALLY ORIENTED BUSINESS IS LOCATED, AND ALL APPURTENANCES THERETO AND
BUILDINGS THEREON, INCLUDING, BUT NOT LIMITED TO THE SEXUALLY ORIENTED

BUSINESS, THE GROUNDS, PRIVATE WALKWAYS, AND PARKING LOTS AND/OR PARKING
GARAGES ADJACENT THERETO, UNDER THE OWNERSHIP, CONTROL, OR SUPERVISION OF THE
LICENSEE, AS DESCRIBED IN THE APPLICATION FOR A BUSINESS LICENSE PURSUANT TO

SECTION IV OF THIS ORDINANCE.

(19) SEMI-NUDE OR SEMI-NUDITY MEANS THE APPEARANCE OF THE

FEMALE BREAST BELOW A HORIZONTAL LINE ACROSS THE TOP OF THE AREOLA AT ITS
HIGHEST POINT. THIS DEFINITION SHALL INCLUDE THE ENTIRE LOWER PORTION OF THE
HUMAN FEMALE BREAST, BUT SHALL NOT INCLUDE ANY PORTION OF THE CLEAVAGE OF THE
HUMAN FEMALE BREAST EXHIBITED BY A DRESS, BLOUSE, SKIRT, LEOTARD, BATHING SUIT,
OR OTHER WEARING APPAREL PROVIDED THE AREOLA IS NOT EXPOSED nqg WHOLE OR m

PART.



(20) SEXUAL ENCOUNTER CENTER MEANS A BUSINESS OR

COMMERCIAL ENTERPRISE THAT, AS ONE OF ITS PRINCIPAL BUSINESS PURPOSES, OFFERS
FOR ANY FORM OF CONSIDERATION:
(A) PHYSICAL CONTACT IN THE FORM OF WRESTLING OR
TUMBLING BETWEEN PERSONS OF THE OPPOSITE SEX; OR
(B) ACTIVITIES BETWEEN PERSONS OF THE OPPOSITE SEX AND/OR
PERSONS OF THE SAME SEX WHEN ONE OR MORE OF THE PERSONS IS IN A STATE OF NUDITY
OR SEMI-NUDITY.
A PRINCIPAL BUSINESS PURPOSE EXISTS IF THE SERVICES OFFERED ARE

INTENDED TO GENERATE BUSINESS INCOME.

(21) SEXUALLY ORIENTED BUSINESS MEANS AN ADULT ARCADE,

ADULT BOOKSTORE OR ADULT VIDEO STORE, ADULT CABARET, ADULT MOTEL, ADULT
MOTION PICTURE THEATER, ADULT THEATER, ESCORT AGENCY, NUDE MODEL STUDIO, OR

SEXUAL ENCOUNTER CENTER.

(22) SPECIFIED ANATOMICAL ARE MEANS

(A) the human male genitals in a discernibly turgid state, even

if fully and opaquely covered;

(B) less than completely and opaquely covered human genitals,

pubic region, buttocks, or a female breast below a point immediately above the top of the
areola.

(23) SPECIFIED CRIMINAL ACTIVITY MEANS ANY OF THE FOLLOWING

OFFENSES :

(A) PROSTITUTION OR PROMOTION OF PROSTITUTION; DISSEMINATION OF OBSCENITY; SALE,
DISTRIBUTION, OR DISPLAY OF HARMFUL MATERIAL TO A MINOR; SEXUAL PERFORMANCE BY A
CHILD; POSSESSION OR DISTRIBUTION OF CHILD PORNOGRAPHY; PUBLIC LEWDNESS; INDECENT
EXPOSURE; INDECENCY WITH A CHILD; SEXUAL ASSAULT; MOLESTATION OF A CHILD; OR ANY
SIMILAR SEX-RELATED OFFENSES TO THOSE DESCRIBED ABOVE UNDER THE CRIMINAL OR PENAL
CODE OF THIS STATE, OTHER STATES, OR OTHER COUNTRIES.

(B) for which:
(1) less than two (2) years have elapsed since the date

of conviction or the date of release from confinement imposed for the conviction,

whichever is the later if the conviction is of a misdemeanor offense;



(2) LESS THAN FIVE (5) YEARS HAVE ELAPSED SINCE THE

DATE OF CONVICTION OR THE DATE OF RELEASE FROM CONFINEMENT IMPOSED FOR
THE CONVICTION, WHICHEVER IS THE LATER DATE, IF THE CONVICTION IS OF A FELONY
OFFENSE;

(3) LESS THAN FIVE (5) YEARS UAVE ELAPSED SINCE THE DATE OF THE LAST CONVICTION
OR THE DATE OF RELEASE FROM CONFINEMENT IMPOSED FOR THE LAST CONVICTION,
WHICHEVER IS THE LATER DATE, IF THE CONVICTION ARE FOR TWO OR MORE
MISDEMEANOR OFFENSES OR COMBINATION OF MISDEMEANOR OFFENSES
OCCURRING WITH ANY TWENTY-FOUR (24) MONTH PERIOD;

(C) The fact that a conviction is being appealed shall have no effect on
the disqualification of the applicant

(24) SPECIFIED SEXUAL ACTIVITIES MEANS AND INCLUDES ANY OF

THE FOLLOWING:
(A) the fondling or other erotic touching of human genitals,

pubic region, buttocks, anus, or female breasts, whether covered or uncovered;

(B) sex acts, normal or perverted, actual or simulated, including

intercourse, oral copulation, or sodomy;

(C) MASTURBATION, ACTUAL OR SIMULATED; OR

(D) excretory functions as part of or in connection with any of

the activities set forth in (A) through (C) above.

(25) SUBSTANTIAL ENLARGEMENT OF A SEXUALLY ORIENTED

BUSINESS MEANS THE INCREASE IN FLOOR AREAS OCCUPIED BY THE BUSINESS BY MORE

THAN TWENTY-FIVE (25%) PERCENT AS THE FLOOR AREAS EXISTED ON 200

(26) TRANSFER OF OWNERSHIP OR CONTROL OF A SEXUALLY

ORIENTED BUSINESS MEANS AND INCLUDES ANY OF THE FOLLOWING:

(A) THE SALE, LEASE, OR SUBLEASE OF TUE BUSINESS;

(B) the transfer of securities that form a controlling interest in

the business, whether by sale, exchange, or similar means; or



(C) the establishment of a trust, gift, or other similar legal

device that transfers the ownership or control of the business, except for transfer by
bequest or other operation of law upon the death of the person possessing the ownership
or control.

SECTION I1l. CLASSIFICATION

SEXUALLY ORIENTED BUSINESS USES ARE CLASSIFIED AS EITHER NON-LIVE
ENTERTAINMENTO OR LIVE ENTERTAINMENT9 AS FOLLOWS:
(1) NON-LIVE ENTERTAINMENT SHALL INCLUDE

(A) ADULT ARCADES; OR

(B) ADULT BOOKSTORES OR ADULT VIDEO STORES; OR

(C) ADULT MOTELS; OR

(D) ADULT MOTION PICTURE THEATERS.
(2) LIVE ENTERTAINMENT SHALL INCLUDE:

(A) ADULT THEATERS; OR

(B) ADULT CABARETS; OR

(C) ESCORT AGENCIES; OR

(D) NUDE MODEL STUDIOS; OR

(E) SEXUAL ENCOUNTER CENTERS,

SECTION IV. LICENSE REQUIRED.

(A) IT SHALL BE UNLAWFUL:
(1) FOR ANY PERSON TO OPERATE A SEXUALLY ORIENTED
BUSINESS WITHOUT A VALID SEXUALLY ORIENTED BUSINESS OPERATOR’S LICENSE

(“OPERATOR’S LICENSE”) ISSUED BY THE DIRECTOR PURSUANT TO THIS ORDINANCE; OR

(2) FOR ANY PERSON WHO OPERATES A SEXUALLY ORIENTED

BUSINESS TO EMPLOY A PERSON TO WORK AND/OR PERFORM SERVICES ON THE PREMISES Or
THE SEXUALLY ORIENTED BUSINESS, n SUCH EMPLOYEE IS NOT IN POSSESSION OF A VALID
SEXUALLY ORIENTED BUSINESS EMPLOYEE LICENSE ('EMPLOYEE LICENSE”) ISSUED TO SUCH

EMPLOYEE BY THE DIRECTOR PURSUANT TO THIS ORDINANCE; OR



(3) FOR ANY PERSON TO OBTAIN EMPLOYMENT WITH A
SEXUALLY ORIENTED BUSINESS IF SUCH PERSON IS NOT IN POSSESSION OF A VALID
SEXUALLY ORIENTED BUSINESS EMPLOYEE LICENSE ISSUED TO SUCH PERSON BY THE

DIRECTOR PURSUANT TO THIS ORDNANCE.

(4) IT SHALL BE A DEFENSE TO SUBSECTIONS (2) AND (3) OF THIS

SECTION IF THE EMPLOYMENT IS OF LIMITED DURATION AND FOR THE SOLE PURPOSE OF
REPAIR AND/OR MAINTENANCE OF MACHINERY, EQUIPMENT, OR THE PREMISES.
VIOLATION OF ANY PROVISION WITHIN THIS SUBSECTION SHALL

CONSTITUTE A MISDEMEANOR.

(B) AN APPLICATION FOR A SEXUALLY ORIENTED BUSINESS OPERATOR'’S

LICENSE MUST BE MADE ON A FORM PROVIDED BY THE VILLAGE. THE APPLICATION MUST
BE ACCOMPANIED BY A SKETCH OR A DIAGRAM SHOWING THE CONFIGURATION OF THE
PREMISES, INCLUDING A STATEMENT OF TOTAL FLOOR SPACE OCCUPIED BY THE BUSINESS.
THE SKETCH OR DIAGRAM NEED NOT BE PROFESSIONALLY PREPARED BUT MUST BE DRAWN
TO A DESIGNATED SCALE OR DRAWN WITH MARKED DIMENSIONS OF THE INTERIOR OF THE
PREMISES TO AR OF PLUS OR MINUS SIX INCHES. PRIOR TO ISSUANCE OF AN OPERATOR’S
LICENSE, THE PREMISES TO AN ACCURACY OR PLUS OR MINUS SIX INCHES. PRIOR TO
ISSUANCE OF AN OPERATOR’S LICENSE, TEE PREMISES MUST BE INSPECTED BY THE HEALTH
DEPARTMENT, BUILDING DEPARTMENT, AND ZONING DEPARTMENT. PRIOR INSPECTION BY
THE HEALTH DEPARTMENT AND BUILDING DEPARTMENT SHALL BE REQUIRED ONLY WHEN
THE PROVISIONS SET FORTH IN SECTIONS XIX AND/OR XVIII ARE APPLICABLE. (SEE

SCHULTZ v CITY OF CUMBERLAND, 26 F. SUPP. 2D 1 128, 1 144 (W.D.WISC.1998)).

(C) AN APPLICATION FOR A SEXUALLY ORIENTED BUSINESS EMPLOYEE

LICENSE MUST BE MADE ON A FORM PROVIDED BY THE VILLAGE.

( D) ALL APPLICANTS FOR A LICENSE MUST BE QUALWU8D ACCORDING TO

THE PROVISION OF THIS ORDINANCE. THE APPLICATION MAY REQUEST, AND THE APPLICANT
SHALL PROVIDE, SUCH INFORMATION REASONABLY NECESSARY (INCLUDING FINGERPRINTS)
TO ENABLE THE VILLAGE TO DETERMINE WHETHER THE APPLICANT MEETS THE
QUALIFICATIONS ESTABLISHED UNDER THIS ORDINANCE. THE APPLICANT HAS AN

AFFIRMATIVE DUTY TO SUPPLEMENT AN APPLICATION WITH NEW INFORMATION RECEIVED



SUBSEQUENT TO THE DATE THE APPLICATION WAS DEEMED COMPLETED,

(E) IF A PERSON WHO WISHES TO OWN OR OPERATE A SEXUALLY

ORIENTED BUSINESS IS AN INDIVIDUAL, HE MUST SIGN THE APPLICATION FOR AN
OPERATOR’S LICENSE AS APPLICANT. IF A PERSON WHO WISHES TO OPERATE A SEXUALLY
ORIENTED BUSINESS IS OTHER THAN AN INDIVIDUAL, EACH INDIVIDUAL WHO HAS A TEN

a (10%) PERCENT OR GREATER INTEREST IN THE BUSINESS MUST SIGN THE APPLICATION FOR
AN OPERATOR'’S LICENSE AS APPLICANT. IF A CORPORATION IS LISTED AS OWNER OF A
SEXUALLY ORIENTED OR AS THE ENTITY THAT WISHES TO OPERATE SUCH A BUSINESS, ALL
CORPORATE OFFICERS AND DIRECTORS MUST SIGN THE APPLICATION FOR AN OPERATOR’ S

LICENSE AS APPLICANT.

(F) APPLICATIONS FOR AN OPERATOR’S LICENSE, WHETHER ORIGINAL
OR RENEWAL, MUST BE MADE TO THE DIRECTOR BY THE INTENDED OPERATOR OF THE
ENTERPRISE. APPLICATIONS MUST BE SUBMITTED TO OFFICE OF THE DIRECTOR OR THE
DIRECTOR’S DESIGNEE DURING REGULAR WORKING HOURS. APPLICATION FORMS SHALL BE
SUPPLIED BY THE DIRECTOR. THE FOLLOWING INFORMATION SHALL BE PROVIDED ON THE
APPLICATION FORM:

(1) THE NAME, STREET ADDRESS (AND MAILING ADDRESS IF

DIFFERENT) OF THE APPLICANT(S);

(2) The applicant’s Social Security number and/or his/her state

or federally issued tax identification number;

(3) THE NAME UNDER WHICH TUE ESTABLISHMENT IS TO BE

OPERATED AND A GENERAL DESCRIPTION OF THE SERVICES TO BE PROVIDED;

(A) IF THE APPLICANT INTENDS TO OPERATOR THE
SEXUALLY ORIENTED BUSINESS UNDER A NAME OTHER THAN THAT OF THE APPLICANT; HE
OR SHE MUST STATE 1) THE SEXUALLY ORIENTED BUSINESS’S FICTITIOUS NAME AND 2)

SUBMIT THE REQUIRED REGISTRATION DOCUMENTS;

(4) WHETHER THE APPLICANT HAS BEEN CONVICTED, OR IS
AWAITING TRIAL ON PENDING CHARGES, OF A “SPECIFIED CRIMINAL ACTIVITY” AS DEFINED
IN SECTION Il, SUBSECTION ( 23), AND, IF SO TUE “SPECIFIED CRIMINAL ACTIVITY”

INVOLVED, THE DATE, PLACE, AND JURISDICTION OF EACH;



(5) WHETHER THE APPLICANT HAS HAD A PREVIOUS LICENSE

UNDER THIS ORDNANCE OR OTHER SIMILAR SEXUALLY ORIENTED BUSINESS ORDNANCE
FROM ANOTHER CITY OR COUNTY DENIED, SUSPENDED OR REVOKED, INCLUDING THE NAME
AND LOCATION OF THE SEXUALLY ORIENTED BUSINESS FOR WHICH THE BUSINESS LICENSE
WAS DENIED, SUSPENDED OR REVOKED, AS WELL AS TUE DATE OF THE DENIAL, SUSPENSION
OR REVOCATION, AND WHETHER THE APPLICANT IS OR HAS BEEN A PARTNER DJ A
PARTNERSHIP OR AN OFFICER, DIRECTOR OR PRINCIPAL STOCKHOLDER OF A CORPORATION
THAT IS OR WAS LICENSED UNDER A SEXUALLY ORIENTED BUSINESS ORDINANCE WHOSE
BUSINESS LICENSE HAS PREVIOUSLY BEEN DENIED, SUSPENDED OR REVOKED, INCLUDING
THE NAME AND LOCATION OF THE SEXUALLY ORIENTED BUSINESS FOR WHICH THE BUSINESS
LICENSE WAS DENIED, SUSPENDED OR REVOKED AS WELL AS THE DATE OF DENIAL,

SUSPENSION OR REVOCATION;

(6) WHETHER THE APPLICANT HOLDS ANY OTHER LICENSES
UNDER THIS ORDINANCE OR OTHER SIMILAR SEXUALLY ORIENTED BUSINESS ORDINANCE
FROM ANOTHER CITY OR COUNTY AND, IF SO, NAMES AND LOCATIONS OF SUCH OTHER

LICENSED BUSINESSES;

(7) THE SINGLE CLASSIFICATION OF LICENSE, AS FOUND IN

SECTION 1ll, FOR WHICH THE APPLICANT IS FILING;

(8) The telephone number of the establishment;

(9) THE ADDRESS AND LEGAL DESCRIPTION OF THE TRACT OF

LAND ON WHICH THE ESTABLISHMENT IS TO BE LOCATED;

(10) IF THE ESTABLISHMENT IS IN OPERATION, THE DAT£ ON

WHICH THE OWNER(S) ACQUIRED THE ESTABLISHMENT FOR WHICH THE BUSINESS LICENSE
IS SOUGHT AND THE DATE ON WHICH THE ESTABLISHMENT BEGAN OPERATIONS AS A
SEXUALLY ORIENTED BUSINESS AT THE LOCATION FOR WHICH BUSINESS LICENSE IS

SOUGHT;



(11) If the establishment is not in operation, the expected

startup date (which shall be expressed in number of days from the date of issuance of the
business license). If the expected startup date is to be more than ten (10) days following
the date of issuance of business license, then a detailed explanation of the construction,
repair or remodeling work or other cause of the expected delay and a statement of the

owner’s time schedule and plan accomplishing the same;

(12) IF AN APPLICANT WISHES TO OPERATE A SEXUALLY

ORIENTED BUSINESS, OTHER THAN AN ADULT MOTEL, WHICH SHALL EXHIBIT ON THE
PREMISES, IN A VB8wmG ROOM OR BOOTH or LESS TUAN ONE HUNDRED FIFTY (1509 SQUARE
FEET OF FLOOR SPACE, FILMS, VIDEO CASSETTES, OTHER VIDEO REPRODUCTIONS, OR LIVE
ENTERTAINMENT WHICH DEPICT SPECIFIED SEXUAL ACTIVITIES OR SPECIFIED ANATOMICAL
AREAS, THEN THE APPLICANT SHALL COMPLY WITH THE APPLICATION REQUIREMENTS SET

FORTH W SECTION XIX HEREUNDER.

(G) EACH APPLICATION FOR AN OPERATOR’S LICENSE SHALL BE

ACCOMPANIED BY THE FOLLOWING:

(1) PAYMENT OF THE APPLICATION FEE IN FULL;

(2) IF THE ESTABLISHMENT IS A [STATE OF WEST VIRGINIA]

CORPORATION, A CERTIFIED COPY OF THE ARTICLES OF INCORPORATION, TOGETHER WITH
ALL AMENDMENTS THERETO;

(3) if the establishment is a foreign corporation, a certified

copy of the certificate of authority to transact business in this state, together with all
amendments thereto;

(4) if the establishment is a limited partnership formed under

the laws of the State of West Virginia, , a certified copy of the certificate of limited
partnership together with all amendments thereto;

(5) if the establishment is a foreign limited partnership, a

certified copy of the certificate of limited partnership and the qualification documents,
together with all amendments thereto;

(6) PROOF OF THE CURRENT FEE OWNERSHIP OF THE TRACT OF

LAND ON WHICH ESTABLISHMENT IS TO BE SITUATED IN THE FORM OF A COPY OF THE
RECORDED DEED;

(7) IF THE PERSONS IDENTIFIED AS THE FEE OWNER(S) OF THE



TRACT OF LAND IN ITEM (6) IS NOT ALSO THE OWNER OF THE SEXUALLY ORn8NTED
BUSINESS, THEN THE LEASE, PURCHASE CONTRACT, PURCHASE OPTION CONTRACT, LEASE
OPTION CONTRACT OR OTHER DOCUMENT(S) EVIDENCING THE LEGALLY ENFORCEABLE
RIGHT OF THE OWNER(S) OR PROPOSED OWNER(S) OF THE SEXUALLY ORIENTED BUSINESS
OR OBTAIN THE USE AND POSSESSION OF TUE TRACT OR PORTION THEREOF THAT IS TO BE

USED FOR THE SEXUALLY ORIENTED BUSINESS;

(8) A CURRENT CERTIFICATE AND STRAIGHT-LINE DRAWING

PREPARED WITHIN THIRTY ( 30) DAYS PRIOR TO APPLICATION BY A REGISTERED LAND

A SURVEYOR DEPICTING THE PROPERTY LINES AND STRUCTURES CONTAINING ANY EXISTING
SEXUALLY ORIENTED BUSINESSES WITHIN 1,500 FEET OF THE TO BE CERTIFIED; AND THE
PROPERTY LINES OF ANY ESTABLISHED RELIGIOUS INSTITUTION /SYNAGOGUE, SCHOOL,
PUBLIC PARK OR RECREATION AREA WITHIN 1,500 FEET OF THE PROPERTY TO BE CERTIFIED.
FOR PURPOSES OF THIS SECTION, A USE SHALL BE CONSIDERED EXISTING OR ESTABLISHED

IFIT IS IN EXISTENCE AT THE TIME AN APPLICATION IS SUBMITTED;

(9) ANY OF ITEMS (2) THROUGH (8) ABOVE SHALL NOT BE
REQUIRED FOR A RENEWAL APPLICATION IF THE APPLICANT STATES THAT THE DOCUMENTS
PREVIOUSLY FURNISHED TO THE DIRECTOR WITH THE ORIGINAL APPLICATION OR PREVIOUS

RENEWALS THEREOF REMAN CORRECT AND CURRENT

(H) APPLICATIONS FOR AN EMPLOYEE LICENSE TO WORK AND/OR
PERFORM SERVICES DJ A SEXUALLY ORIENTED BUSINESS, WHETHER ORIGINAL OR RENEWAL,
MUST BE MADE TO THE DIRECTOR BY TUE PERSON TO WHOM TUE EMPLOYEE LICENSE SHALL

ISSUE. EACH APPLICATION FOR AN EMPLOYEE LICENSE SHALL BE ACCOMPANIED BY PAYMENT OF THE
APPLICATION FEE w FULL. APPLICATION FORMS SHALL BE SUPPLIED BY

THE DIRECTOR. APPLICATIONS MUST BE SUBMITTED TO THE OFFICE OF THE DIRECTOR OR
THE DIRECTOR’S DESIGNEE DURING REGULAR WORKING HOURS. EACH APPLICANT SHALL

BE REQUIRED TO GIVE THE FOLLOWING INFORMATION ON THE APPLICATION FORM:

(1) THE APPLICANT’S GIVEN NAME, AND ANY OTHER NAMES BY
WHICH THE APPLICANT IS OR HAS BEEN KNOWN, INCLUDING “STAGE” NAMES AND/OR

ALIASES:



(2) AGE, AND DATE AND PLACE OF BIRTH;

(3) HEIGHT, WEIGHT, HAIR COLOR, AND EYE COLOR,;

(4) PRESENT RESIDENCE ADDRESS AND TELEPHONE NUMBER;

(5) PRESENT BUSINESS ADDRESS AND TELEPHONE NUMBER,;

(6) DATE, ISSUING STATE, AND NUMBER OF PHOTO DRIVER’S

LICENSE, OR OTHER STATE ISSUED DENTIFICATION CARD INFORMATION;

(7) SOCIAL SECURITY NUMBER; AND

(8) PROOF THAT THE INDIVIDUAL IS AT LEAST EIGHTEEN (18)

YEARS OLD.

THE PERSONAL INFORMATION PROVIDED IN THIS SUBSECTION SHALL BE CONFIDENTIAL,
AND SHALL NOT BE DISCLOSED TO THE PUBLIC EXCEPT TO THE EXTENT REQUIRED BY STATE
OR FEDERAL LAW. (SEE N.W ENTERPRISES v CITY OF HOUSTON, 27 F.SUPP. 2D 754, 842-43
(S.D. TEX.1998); SCHULTZ r CITY OF CUMBERLAND. 26 F.SUPP, 2D 1128

n (W.D.WISC. 1998)).

() Attached to the application form for any license under this ordinance shall be the following

(1) ACOLOR PHOTOGRAPHS OF THE APPLICANT CLEARLY
SHOWING THE APPLICANT’S FACE, AND APPLICANT’S FINGERPRINTS ON THE FORM PROVIDED
By THE POLICE DEPARTMENT. ANY FEE FOR TUE PHOTOGRAPHS AND FINGERPRINTS SHALL

BE PAID BY THE APPLICANT.

(2) A statement detailing the license history of the

applicant for the five (5) years immediately preceding the date of the filing of the
application, including whether such applicant, in this or any other city, county, state, or
country, has ever had any license, permit, or authorization to do business denied,

a revoked, or suspended, or had any professional or vocational license or permit denied,



a revoked, or suspended. In the event of any such denial, revocation, or suspension, state
the name(s) under which the license was sought and/or issued the name(s) of the issuing
or denying jurisdiction, and describe in full the reason(s) for denial, revocation, or
suspension. A copy of any order of denial, revocation, or suspension shall be attached to

the application.

(3) ASTATEMENT WHETHER THE APPLICANT HAS, WITHIN THE

PAST FIVE (5) YEARS, BEEN CONVICTED, OR IS AWAITING TRIAL ON PENDING CHARGES, OF A
“SPECIFIED CRIMINAL ACTIVITY” AS DEFINED m SECTION Il, SUBSECTION (23) AND, u so,

THE “SPECIFIED CRIMINAL ACTIVITY” INVOLVED, THE DATE, PLACE AND JURISDICTION OF
EACH. (SEE N. W. ENTERPRISES v CITY Or HOUSTON, 27 F.SUPP. 2D 754, 841(S.D.

TEX. 1998)).

(J) EVERY APPLICATION FOR A LICENSE UNDER THIS ORDINANCE SHALL

CONTAIN A STATEMENT UNDER OATH THAT:

(1) The applicant has personal knowledge of the
information contained in the application, and that the information contained therein and

furnished therewith is true and correct; and,

(2) The applicant has read the provision of this article.

(K) A separate application and operator’s license shall be

required for each sexually oriented business classification as set forth in Section llI

(L) The fact that a person possesses other types of state or city permits
and. licenses does not exempt him/her from the
requirement of obtaining a sexually oriented

business operator or employee license.

(M) The application fee for a Sexually Orientated Business license is
($200.00). This fee is non-refundable. The
application fee for the employee license of a

Sexually Orientated Business is (550.00). This fee is non-refundable.



SECTION V. ISSUANCE Or LICENSE

(A) UPON nu FILING OF AN APPLICATION FOR A SEXUALLY ORIENTED

BUSINESS EMPLOYEE LICENSE, THE DIRECTOR SHALL ISSUE A TEMPORARY LICENSE TO SAID
APPLICANT. THE APPLICATION SHALL THEN BE REFERRED TO THE APPROPRIATE CITY
DEPARTMENTS FOR INVESTIGATION TO BE MADE ON THE INFORMATION CONTAINED IN THE
APPLICATION. THE APPLICATION PROCESS SHALL BE COMPLETED WITHIN THIRTY (30) DAYS
FROM THE DATE OF THE COMPLETED APPLICATION. AFTER THE INVESTIGATION, THE
DIRECTOR SHALL ISSUE AN EMPLOYEE LICENSE, UNLESS IT IS DETERMINED BY A
PREPONDERANCE OF THE EVIDENCE THAT ONE OR MORE OF THE FOLLOWING FINDINGS IS

TRUE:

(1) THE APPLICANT HAS FAILED TO PROVIDE THE INFORMATION
REASONABLY NECESSARY FOR ISSUANCE OF THE LICENSE OR HAS FALSELY ANSWERED A

QUESTION OR REQUEST FOR INFORMATION ON THE APPLICATION FORM;

(2) THE APPLICANT IS UNDER THE AGE OF EIGHTEEN (18) YEARS;

(3) THE APPLICANT HAS BEEN CONVICTED OF A “SPECIFIED

CRIMINAL ACTIVITY” DEFINED m SECTION I, SUBSECTION (23) OF THIS ORDINANCE;

(4) The sexually oriented business employee license is to be

used for employment in a business prohibited by local or state law, statute, rule, or

regulation, or prohibited by a particular provision of this ordinance; or
(5) The applicant has had a sexually oriented business
employee license revoked by the City within two (2) years of the date of the current

application.

If the sexually oriented business employee license is denied, the temporary license
previously issued is immediately rendered null and void. Denial, suspension, or
revocation of a license issued pursuant to this subsection shall be subject to appeal as

forth in subsection (1) of this Section.



(B) A LICENSE ISSUED PURSUANT TO SUBSECTION (A) OF THIS SECTION,

IF GRANTED, SHALL STATE ON ITS FACE THE NAME OF THE PERSON TO WHOM IT IS GRANTED,
TUE EXPIRATION DATE, AND THE ADDRESS OF THE SEXUALLY ORIENTED BUSINESS. WHILE
ENGAGED IN EMPLOYMENT OR PERFORMING SERVICES ON THE SEXUALLY ORIENTED
BUSINESS PREMISES, AN EMPLOYEE SHALL, AT ALL TIMES, POSSESS THE LICENSE N SUCH

MANNER AS TO BE AVAILABLE FOR IMMEDIATE INSPECTION UPON LAWFUL REQUEST.

(C) A LICENSE ISSUED PURSUANT TO SUBSECTION (A) OF THIS SECTION

SHALL BE SUBJECT TO ANNUAL RENEWAL UPON THE WRITTEN APPLICATION OF THE
APPLICANT AND A FINDING BY THE DIRECTOR THAT THE APPLICANT HAS NOT BEEN
CONVICTED OF ANY “SPECIFIED CRIMINAL ACTIVITY” AS DEFINED IN THIS ORDINANCE, OR
COMMITTED ANY ACT DURING THE EXISTENCE OF THE PREVIOUS LICENSE WHICH WOULD BE
GROUNDS TO DENY THE INITIAL LICENSE APPLICATION. THE DECISION WHETHER TO RENEW
A LICENSE SHALL BE MADE WITHIN THIRTY (30) DAYS OF THE COMPLETED APPLICATION.

THE RENEWAL OF A LICENSE SHALL BE SUBJECT TO TUE FEE AS SET FORTH IN SECTION VI
NON-RENEWAL OF A LICENSE SHALL BE SUBJECT TO APPEAL AS SET FORTH IN SUBSECTION

(1) OF THIS SECTION.

(D) IF APPLICATION IS MADE FOR A SEXUALLY ORIENTED BUSINESS

OPERATOR’S LICENSE, DIRECTOR SHALL APPROVE OR DENY ISSUANCE OF THE LICENSE
WITHIN THIRTY (30) DAYS OF TUE RECENT OF TUE COMPLETED APPLICATION. THE
DIRECTOR SHALL ISSUE A LICENSE TO AN APPLICANT UNLESS IT IS DEGERMED BY A
PREPONDERANCE OF THE EVIDENCE THAT ONE OR MORE OF THE FOLLOWING FINDINGS IS

TRUE:

(1) AN APPLICANT HAS FAILED TO PROVIDE THE INFORMATION

REASONABLY NECESSARY FOR ISSUANCE OF THE LICENSE OR HAS FALSELY ANSWERED A

QUESTION OR REQUEST FOR INFORMATION ON THE APPLICATION FORM,;

(2) AN APPLICANT IS UNDER THE AGE OF EIGHTEEN (18) YEARS;



(3) AN APPLICANT HAS BEEN DENIED A LICENSE BY THE

VILLAGE TO OPERATE A SEXUALLY ORIENTED BUSINESS WITHIN THE PRECEDING TWELVE
(12) MONTHS) OR WHOSE LICENSE TO OPERATE SEXUALLY ORIENTED BUSINESS HAS BEEN
REVOKED WITHIN THE PRECEDING TWELVE (12) MONTHS;

(4) An applicant is overdue in payment to the Village for taxes,

fees, fines or penalties assessed against or imposed upon him/her in relation to the
sexually oriented business for which license is sought, or the property on which the

sexually oriented business is located or will be located.

5) AN APPLICANT HAS BEEN CONVICTED OF A “SPECIFIED

CRIMINAL ACTIVITY” AS DEFINED m SECTION 11, SUBSECTION (23);

(6) THE PREMISES TO BE USED FOR THE SEXUALLY ORIENTED

BUSINESS HAVE NOT BEEN APPROVED BY THE HEALTH DEPARTMENT, BUILDING
DEPARTMENT, AND ZONING DEPARTMENT AS BEING COMPLIANCE WITH APPLICABLE LAWS
AND ORDINANCES, IF SUCH APPROVAL IS REQUIRED UNDER OTHER SECTIONS OF THIS

ORDNANCE;

(7) THE LICENSE FEE REQUIRED UNDER THIS ORDINANCE HAS

NOT BEEN PAID;

(8) An applicant of the proposed establishment is in violation

of or is not in compliance with one or more of the provisions of this ordinance.

(E) A LICENSE ISSUED PURSUANT TO SUBSECTION (D) OF THIS SECTION,

IF GRANTED, SHALL STATE ON ITS FACE THE NAME OF THE PERSON OR PERSONS TO WHOM IT
IS GRANTED, THE EXPIRATION DATE, THE ADDRESS OF THE SEXUALLY ORIENTED BUSINESS,
AND THE SECTION [l CLASSIFICATION FOR WHICH TUE LICENSE IS ISSUED. THE LICENSE

SHALL BE POSTED N A CONSPICUOUS PLACE AT OR NEAR TIDE ENTRANCE TO TRE SEXUALLY

ORIENTED BUSINESS SO THAT IT MAY BE EASILY READ AT ANY TIME.

(F) IF SO REQUIRED UNDER OTHER SECTIONS OF THIS ORDINANCE, THE
HEALTH DEPARTMENT, BUILDING DEPARTMENT, AND ZONING DEPARTMENT SHALL

COMPLETE THEIR CERTIFICATION THAT THE PREMISES ARE N COMPLIANCE OR NOT IN



COMPLIANCE WITHIN TWENTY (20) DAYS OF RECENT OF THE COMPLETED APPLICATION BY
THE DIRECTOR. THE CERTIFICATION SHALL BE PROMPTLY PRESENTED TO THE DIRECTOR.
FAILURE OF AN APPROPRIATE DEPARTMENT TO TIMELY CERTIFY IT’S INSPECTION SHALL NOT
BE GROUND REFUSING TO ISSUE A LICENSE WITHIN THE MANDATORY TIME PERIOD
PRESCRIBED IN SUBSECTION D ( SEE NIGHTCLUBS, INC., v CITY OF PADUCAH, 2000 WL
122184 AT 5 (6TH CUR.2000); BABY TAM v CITY OF LAS VEGAS, 199 F.3D 11 11, 1114-15 (9TH
CIR.2000)). IN THE EVENT THE DIRECTOR FAILS TO RENDER A DECISION ON THE

APPLICATION WITHIN THE TIME SPECIFIED HEREIN, THE OPERATOR SHALL BE PERMITTED TO
COMMENCE OPERATION OF THE BUSINESS. REDNER v DEAN, 29 F.3D 1495, 1500-OlI (lInl

CR. 1994), CERT. DENIED, 514 U.S. 1066 (1995).

(G) A SEXUALLY ORIENTED BUSINESS LICENSE SHALL ISSUE FOR ONLY

ONE CLASSIFICATION, AS SET FORTH W SECTION III.

(H) IN THE EVENT THAT THE DIRECTOR DETERMINES THAT AN

APPLICANT IS NOT ELIGIBLE FOR A SEXUALLY ORIENTED OPERATOR’S LICENSE, THE
APPLICANT SHALL BE GIVEN NOTICE W WRITING OF THE REASONS FOR THE DENIAL WITHIN
THIRTY (30) DAYS OF TUE RECEIPT OF THE COMPLETED APPLICATION BY THE DIRECTOR,

a PROVIDED THAT THE APPLICANT MAY REQUEST, IN WRITING AT ANY Tn4E BEFORE THE
NOTICE IS ISSUED, THAT SUCH PERIOD BE EXTENDED FOR AN ADDITIONAL PERIOD OF NOT
MORE THAN 1-BN (10) DAYS IN ORDER TO MAKE MODIFICATIONS NECESSARY TO COMPLY

WITH THIS ORDINANCE.

(1) AN APPLICANT MAY APPEAL THE DECISION OF THE DIRECTOR

REGARDING A DENIAL TO THE VILLAGE COUNCIL BY FILING A WRITTEN NOTICE OF APPEAL
WITH THE VILLAGEE SECRETARY WITHIN TEN (10) DAYS AFTER SERVICE OF NOTICE UPON

THE APPLICANT OR THE DIRECTOR’S DECISION. THE NOTICE OF APPEAL SHALL BE
ACCOMPANIED BY A MEMORANDUM OR OTHER WRITING SETTING OUT FULLY THE GROUNDS
FOR SUCH AN APPEAL AND ALL ARGUMENTS IN SUPPORT THEREOF. THE DIRECTOR MAY,
WITHIN FIFTEEN (15) DAYS OF SERVICE UPON HIM OF THE APPLICANT'S MEMORANDUM,
SUBMIT A RESPONSIVE MEMORANDUM TO THE VILLAGE COUNCIL. AFTER REVIEWING SUCH
MEMORANDA, AS WELL AS THE DIRECTOR’S WRITTEN DECISION, IF ANY, AND EXHIBITS
SUBMITTED TO THE DIRECTOR, THE VILLAGE COUNCIL SHALL VOTE EITHER TO UPHOLD OR

OVERRULE THE DIRECTOR’S DECISION. SUCH VOTE SHALL BE TAKEN WITHIN TWENTY-ONE



(21) CALENDAR DAYS AFTER THE DATE ON WHICH THE VILLAGE SECRETARY RECEIVES THE
NOTICE OF APPEAL. THE STATUS QUO IMMEDIATELY PRIOR TO DENIAL OF THE LICENSE
SHALL BE MAINTAINED DURING THE PENDENCY OF THE APPEAL. Mr. NIGHTCLUBS, INC. v
CITY OF PADUCAH, 2000 WL 122184 AT 6 (6TH CIR.2000); 4805 CONVOY INC., v CITY OF
SAN DIEGO, 183 F.3D 1108, 1114 (9TH CIR. 1999)). JUDICIAL REVIEW OF A DENIAL BY THE
DIRECTOR AND VILLAGE COUNCIL MAY BE MADE PURSUANT TO SECTION XI OF THIS
ORDINANCE. THE STATUS Quo SHALL CONTINUE MAINTAINED DURING THE PENDENCY OF
JUDICIAL REVIEW.

(j)A license issued pursuant to subsection (D) of this Section shall be subject to annual renewal upon the
written application of the applicant and a finding by the Director that the applicant has not been
convicted of any “specified ' criminal activity” as defined in ordinance, or committed any act during the
existence of the previous license which would be grounds to deny the initial license application. The
decision whether to renew a license shall be made within thirty (30) days of the completed application.
Tbc renewal of a license shall be subject to the fee as set forth in Section VI.

SECTION VI. FEES.

THE ANNUAL FEE FOR A SEXUALLY ORIENTED BUSINESS OPERATOR’S

LICENSE, WHETHER NEW OR RENEWAL IS FIVE HUNDRED ($500.00) DOLLARS. TUE ANNUAL
FEE FOR A SEXUALLY ORIENTED BUSINESS EMPLOYEE LICENSE, WHETHER NEW OR
RENEWAL, IS FIFTY($50.00) DOLLARS. THESE FEES ARE TO BE USED TO PAY FOR THE COST

OF THE ADMINISTRATION AND ENFORCEMENT OF THIS ORDINANCE.

SECTION Vil. INSPECTION.

(A) TUE CITY SHALL REGULARLY INSPECT THE PREMISES OF THE

SEXUALLY ORIENTED BUSINESS IN ORDER TO ENSURE COMPLIANCE WITH THE PROVISIONS
or THIS ORDINANCE. AN APPLICANT OR LICENSEE SHALL PERMIT REPRESENTATIVES OF THE
POLICE DEPARTMENT AND/OR HEALTH DEPARTMENT TO INSPECT THE PREMISES AT ANY

a TIME THE ESTABLISHMENT IS OPEN FOR BUSINESS. SUCH INSPECTION SHALL BE LIMITED TO
VISUAL ASSESSMENT OF THE ACTIVITIES CONDUCTED N AREAS TO WHICH PATRONS HAVE
ACCESS OR ARE ALLOWED ACCESS; TO REQUESTS FOR INSPECTION OF THE LICENSES
REQUIRED UNDER THIS ORDNANCE; AND TO REQUESTS FOR IDENTIFICATION OF THOSE
INDIVIDUALS WHO REASONABLY APPEAR TO BE UNDER THE AGE OF 18. (SEE NEW YORK v

BURGER, 482 U.S. 691, 702-03, 711-12 (1987)).



(B) A person who operates a sexually oriented business or his agent or
employee commits a misdemeanor if he/she refuses to promptly permit such lawful

inspection of the premises.

SECTION Viil. EXPIRATION Or LICENSE: DENIAL OF RENEWAL.

(A) Each license shall expire one year from the date of issuance and

p, may be renewed only by making application as provided in Section IV. Application for
renewal should be made at least thirty (30) days before the expiration date. When
application is made less than thirty (30) days before the expiration date, the expiration of
the license will not be affected.

(B) WHEN THE DIRECTOR DENIES RENEWAL OF A LICENSE, THE

APPLICANT SHALL NOT BE ISSUED A LICENSE FOR ONE YEAR FROM THE DATE OF DENIAL.
NOTWITHSTANDING THE PROVISIONS OF THIS SECTION, N THE EVENT A LICENSEE APPEALS
THE NON-RENEWAL OF A LICENSE, THE STATUS QUO IMMEDIATELY PRIOR TO NON-RENEWAL
SHALL BE MAINTAINED THROUGHOUT THE PENDENCY OF THE APPEAL, UP TO AND
INCLUDING JUDICIAL REVIEW ON THE MERITS AS SET FORTH IN SECTION XI.

SECTION IX. SUSPENSION.

The Director shall suspend a license for a period not to exceed thirty (30)

days if he determines that licensee or an employee of licensee has:

(1) violated or is not in compliance with any section of this

ordinance;

(2) OPERATED OR PERFORMED SERVICES IN A SEXUALLY
ORIENTED BUSINESS WHILE INTOXICATED BY THE USE OF ALCOHOLIC BEVERAGES OR

CONTROLLED SUBSTANCES;

(3) REFUSED TO ALLOW PROMPT INSPECTION OF THE SEXUALLY

ORIENTED BUSINESS PREMISES AS AUTHORIZED BY THIS ORDNANCE;

(4) WITH KNOWLEDGE, PERMITTED GAMBLING BY ANY PERSON
ON THE SEXUALLY ORIENTED BUSINESS PREMISES.
NOTWITHSTANDING THE PROVISIONS OF THIS SECTION, m THE EVENT A LICENSEE APPEALS

THE SUSPENSION OF A LICENSE, THE STATUS QUO IMMEDIATELY PRIOR TO SUSPENSION



SHALL BE MAINTAINED THROUGHOUT THE PENDENCY OF THE APPEAL, UP TO AND
INCLUDING INDICIAL REVIEW ON THE MERITS AS SET FORTH N SECTION XI ME
NIGHTCLUBS INC., v CITY Or PADUCAH, 2000 WL 122184 AT 5 (6TH C:Uk.2000); 4805

CONROY, INC., v CITY OF SAN DIEGO, 183 F.3D 1 108, 1114 (9TH CR. 1999

SECTION X. REVOCATION.
(A) The Director shall revoke a license if a cause of suspension in
Section IX occurs and the license has been suspended within the proceeding twelve (12)

months.

(B) The Director shall revoke a license if he determines that:

(1) a licensee gave materially false or misleading information

in the material submitted during the application process;

(2) A LICENSEE WAS CONVICTED OF A “SPECIFIED CRIMINAL

ACTIVITY” ON A CHARGE THAT WAS PENDING PRIOR TO THE ISSUANCE OF THE LICENSE;

(3) A LICENSEE HAS, WITH KNOWLEDGE, PERMITTED THE

POSSESSION, USE, OR SALE OF CONTROLLED SUBSTANCES ON THE PREMISES;

(4) A LICENSEE HAS, WITH KNOWLEDGE, PERMITTED THE SALE,

USE, OR CONSUMPTION OF ALCOHOLIC BEVERAGES ON THE PREMISES;

(5) A LICENSEE HAS, WITH KNOWLEDGE, PERMITTED

PROSTITUTION ON THE PREMISES;

(6) A LICENSEE HAS, WITH KNOWLEDGE, OPERATED THE
SEXUALLY ORIENTED BUSINESS DURING A PERIOD OF THE WHEN THE LICENSEE’S 'LICENSE

WAS SUSPENDED;

(7) A LICENSEE HAS, WITH KNOWLEDGE, PERMITTED ANY ACT OF
SEXUAL INTERCOURSE, SODOMY, ORAL COPULATION, MASTURBATION, OR OTHER SEXUAL

CONDUCT TO OCCUR N OR ON THE LICENSED PREMISES;



(8) A LICENSEE IS DELINQUENT m PAYMENT TO THE VILLAGE OR
STATE FOR ANY TAXES, FEES, FINES, OR PENALTIES RELATING TO THE SEXUALLY ORIENTED

BUSINESS OR THE PREMISES THEREON;

(9) A LICENSEE HAS, WITH KNOWLEDGE, PERMITTED A PERSON

UNDER EIGHTEEN YEARS OF AGE TO ENTER OR REMAIN IN THE ESTABLISHMENT; OR

(10) A LICENSEE HAS ATTEMPTED TO SELL HIS BUSINESS LICENSE,
OR HAS SOLD, ASSIGNED, OR TRANSFERRED OWNERSHIP OR CONTROL OF THE SEXUALLY

ORIENTED BUSINESS TO A NON-LICENSEE OF THE ESTABLISHMENT;

(1 1) A LICENSEE HAS, WITH KNOWLEDGE, PERMITTED A PERSON
OR PERSONS TO ENGAGE DJ SPECIFIES SEXUAL ACTIVITIES ON THE PREMISES OF THE

SEXUALLY ORIENTED BUSINESS.

(C) WHEN THE DIRECTOR REVOKES A LICENSE, THE REVOCATION SHALL

CONTINUE FOR ONE (1) YEAR, AND THE LICENSEE SHALL NOT BE ISSUED A LICENSE FOR ONE
(1) YEAR FROM TUE DATE REVOCATION BECAME EFFECTIVE. NOTWITHSTANDING THE
PROVISIONS OF THIS SECTION, IN THE EVENT THE LICENSEE APPEALS THE REVOCATION OF A
LICENSE, THE STATUS QUO IMMEDIATELY PRIOR TO REVOCATION SHALL BE MAINTAINED
THROUGHOUT THE PENDENCY OF THE APPEAL, UP TO AND INCLUDING INDICIAL REVIEW ON
THE MERITS AS SET FORTH IN SECTION XI. (SEE NIGHTCLUBS, M, n CITY OF PADUCAH,

2000 WL 122184 AT 5 (6tH CR.2000); 4805 CONVOY, INC., v CITY or SAN DIEGO, 183

F.3D 1108, 11 14 (9TH Cn.1999)).

.SECTION XI. JUDICIAL REVIEW.

WITHIN FOURTEEN (14) DAYS OF A DENIAL OF AN INITIAL OR RENEWAL

APPLICATION BY THE DIRECTOR AND VILLAGE COUNCIL, OR SUSPENSION OR REVOCATION
OF A LICENSE BY THE DIRECTOR, THE APPLICANT LICENSEE MAY SEEK PROMPT INDICIAL
REVIEW OF SUCH ADMINISTRATIVE ACTION IN ANY COURT OF COMPETENT JURISDICTION.
UPON NOTIFICATION BY SUMMONS OF THE FILING OF A COMPLAINT SEEKING JUDICIAL
REVIEW OF THE VILLAGE’S ADMINISTRATIVE ACTION, TUE VILLAGE SHALL TRANSMIT THE
RECORD OF THE ADMINISTRATIVE ACTION TO THE COURT NO LATER THAN FIVE (5) BUSINESS

DAYS AFTER THE RECENT OF SAUD SUMMONS, AND SHALL ANSWER THE COMPLAINT NO



LATER THAN TEN (10) DAYS AFTER RECENT OF THE SUMMONS. IN ADDITION, THE VILLAGE
SHALL SUBMIT ITS RESPONSE BRIEF WITHIN FOURTEEN (14) DAYS OF RECENT OF THE
PETITIONER’S BRIEF. THE ADMINISTRATIVE ACTION SHALL THEN BE PROMPTLY REVIEWED
BY THE COURT. (SEE STEAKHOUSE, INC, v CITY OF RALEIGH, 166 F.3D 634, 641 (4TH

CR. 1999)).

SECTION XII. NO TRANSFER OF LICENSE.

(A) A licensee shall not transfer his/her license to another, nor shall a
licensee operate a sexually oriented business under the authority of a license at any place

other than the address designated in the application and set forth-in the operator’s license.

(B) AN OPERATOR’S LICENSE SHALL NOT BE TRANSFERABLE FROM ONE
LOCATION TO ANOTHER( SEE E.G., PETERSON v SOUTH SALT LAKE CITY, 987 P.2D 57, 60
(.UTAH. 1999).

SECTION XIIl. LOCATION RESTRICTIONS.

a Sexually oriented businesses shall be permitted in any commercial district

provided that:

(A) THE SEXUALLY ORIENTED BUSINESS MAY NOT BE OPERATED WITHIN:
(1) 1,500 feet of a church, synagogue, mosque, temple or

building which is used primarily for religious worship and related religious activities;

(2) 1,500 FEET OF A PUBLIC OR PRIVATE EDUCATIONAL FACILITY

INCLUDING BUT NOT LIMITED TO CHILD DAY CARE FACILITIES, NURSERY SCHOOLS,
PRESCHOOLS, KINDERGARTENS, ELEMENTARY SCHOOLS, PRIVATE SCHOOLS, INTERMEDIATE
SCHOOLS, JUNIOR HIGH SCHOOLS, MIDDLE SCHOOLS, HIGH SCHOOLS, VOCATIONAL
SCHOOLS, SECONDARY SCHOOLS, CONTINUATION SCHOOLS, SPECIAL EDUCATION SCHOOL,
JUNIOR COLLEGES, AND UNIVERSITIES; SCHOOL INCLUDES THE SCHOOL GROUND, BUT DOES
NOT INCLUDE THE FACILITIES USED PRIMARILY FOR ANOTHER PURPOSE AND ONLY

INCIDENTALLY AS A SCHOOL;

(3) 1,500 FEET OF A PUBLIC PARK OR RECREATIONAL AREA
WHICH HAS BEEN DESIGNATED FOR PARK OR RECREATIONAL ACTIVITIES INCLUDING BUT

NOT LIMITED TO A PARK, PLAYGROUND, NATURE TRAILS, SWIMMING POOL, RESERVOIR,



ATHLETIC FIELD, BASKETBALL OR TENNIS COURTS, SKATING RINK, PEDESTRIAN BICYCLE
PATHS, WILDERNESS AREAS, OR OTHER SIMILAR PUBLIC LAND WITHIN THE VILLAGE WHICH
IS UNDER THE CONTROL, OPERATION, OR MANAGEMENT OF THE VILLAGE PARK AND

RECREATION AUTHORITIES OR ANY OF ITS AGENTS;

(4) 1,500 feet of the property line of a 'lot zoned for residential

use and devoted to a residential use as defined in the zoning code; or

(5) 1,500 feet of another sexually oriented business.

(B) A SEXUALLY ORIENTED BUSINESS MAY NOT BE OPERATED IN THE
SAME BUILDING, STRUCTURE, OR PORTION THEREOF, CONTAINING ANOTHER SEXUALLY

ORIENTED BUSINESS THAT IS CLASSIFIED IN ACC WITH SECTION III.

(C) For the purpose of this ordinance, measurement shall be made in a

straight line without regard to intervening structures or objects, from the nearest portion
of the building or structure used as a part of the premises where a sexually oriented
business is conducted, to the nearest property line of the premises of a church,
synagogue> regular place of worship, or public or private elementary or secondary school,
or to the nearest boundary of an affected public park, residential district, or residential lot,

or licensed day care center.

(D) For purposes of subsection (C) of this section, the distance
between any two sexually oriented business uses shall be measured in a straight line,
without regard to intervening structures or objects, from the closest exterior wall of the

structure in which each business is located.

SECTION XIV. NON-CONFORMING USES: AMORTIZATION.

(A) ANY BUSINESS LAWFULLY OPERATING ON THE EFFECTIVE DATE OF

THIS ORDINANCE THAT IS IN VIOLATION OF THE LOCATIONAL OR STRUCTURAL
CONFIGURATION REQUIREMENTS OF THIS ORDINANCE SHALL BE DEEMED A NONCONFORMING
USE. THE NON-CONFORMING USE WILL BE PERMITTED TO CONTINUE FOR A

PERIOD NOT TO EXCEED TWO YEARS, UNLESS SOONER TERMINATED FOR ANY REASON OR



VOLUNTARILY DISCONTINUED FOR A PERIOD OF THIRTY (30) DAYS OR MORE. SUCH NON-CONFORMING
USES SHALL NOT BE INCREASED, ENLARGED, EXTENDED OR ALTERED EXCEPT

a THAT THE USE MAY BE CHANGED TO A CONFORMING USE. IF TWO OR MORE SEXUALLY

ORIENTED BUSINESSES ARE WITHIN 1,500 FEET or ONE ANOTHER AND OTHERWISE IN A

PERMISSIBLE LOCATION, THE SEXUALLY ORIENTED BUSINESS THAT WAS FIRST ESTABLISHED

AND CONTINUALLY OPERATED AT A PARTICULAR LOCATION IS THE CONFORMING USE AND

THE LATER-ESTABLISHED BUSINESS NON-CONFORMING

(B) A SEXUALLY ORIENTED BUSINESS LAWFULLY OPERATING AS A

CONFORMING USE IS NOT RENDERED A NON-CONFORMING USE BY THE LOCATION,
SUBSEQUENT TO THE GRANT OR RENEWAL OF THE SEXUALLY ORIENTED BUSINESS LICENSE,
OF A CHURCH, SYNAGOGUE, OR REGULAR PLACE OF RELIGIOUS WORSHIP, PUBLIC OR
PRIVATE ELEMENTARY OR SECONDARY SCHOOL, LICENSED DAY-CARE CENTER, PUBLIC

PARK, OR RESIDENTIAL DISTRICT WITHIN 1,500 FEET OF THE SEXUALLY ORIENTED

BUSINESS. THIS PROVISION APPLIES ONLY TO THE RENEWAL OF A VILLAGE BUSINESS LICENSE,
AND DOES NOT APPLY WHEN AN APPLICATION FOR A BUSINESS LICENSE IS SUBMITTED

AFTER AN OPERATOR’S LICENSE HAS EXPIRED OR HAS BEEN REVOKED

SECTION XV. ADDITIONAL REGULATIONS FOR ADULT MOTELS.

(A) EVIDENCE THAT A SLEEPING ROOM IN A HOTEL, MOTEL, OR A

SIMILAR COMMERCIAL ENTERPRISE HAS BEEN RENTED AND VACATED TWO OR MORE TIMES
IN A PERIOD OF TIME THAT IS LESS TUAN TEN (10) HOURS CREATES A REBUTTABLE
PRESUMPTION THAT TEE ENTERPRISE IS AN ADULT MOTEL AS THAT TERM IS DEFINED IN THIS

CHAPTER.

(B) IT IS UNLAWFUL W A PERSON, AS THE PERSON IN CONTROL OF A

SLEEPING ROOM N A HOTEL, MOTEL, OR SIMILAR COMMERCIAL ENTERPRISE THAT DOES NOT
HAVE A SEXUALLY ORIENTED BUSINESS RENTS OR SUBRENTS A SLEEPING ROOM TO A
PERSON AND, WOTHIN TEN (10) HOURS FROM THE TIME IS RENTED, HE RENTS OR SUBRENTS

THE SAME SLEEPING ROOM AGAIN.



(C) FOR PURPOSES OF SUBSECTION (B) OF THIS SECTION, THE TERMS
“RENT” OR “SUBRENTS” THE ACT OF PERMITTING A ROOM TO BE OCCUPIED FOR ANY FORM

OF CONSIDERATION.

(D) VIOLATION OF SUBSECTION (B) Or THIS SECTION SHALL CONSTITUTE

A MISDEMEANOR

SECTION XVI. ADDITIONAL REGULATIONS FOR ESCORT AGENCIES.

(A) AN ESCORT AGENCY SHALL NOT EMPLOY ANY PERSON UNDER THE

AGE OF 18 YEARS.

(B) A person commits an offense if the person acts as an escort or

agrees to act as an escort for any person under the age of 18 years.

(C) VIOLATION OF THIS SECTION SHALL CONSTITUTE A MISDEMEANOR.

SECTION XVII. ADDITIONAL REGULATIONS FOR NUDE MODEL STUDIOS

(A) ANUDE MODEL STUDIO SHALL NOT EMPLOY ANY PERSON UNDER

THE AGE OF 18 YEARS.

(B) A PERSON UNDER THE AGE OF 18 YEARS COMMITS A MISDEMEANOR

IF THE PERSON APPEARS SEMI- NUDE OR IN A STATE OF NUDITY IN OR ON THE PREMISES OF A
NUDE MODEL STUDIO. IT IS A DEFENSE TO PROSECUTION UNDER THIS SUBSECTION IF THE
PERSON UNDER 18 YEARS WAS IN A RESTROOM NOT OPEN TO THE PUBLIC VIEW OR VISIBLE

BY ANY OTHER PERSON.

(C) A person commits a misdemeanor if the person appears in a state

of nudity or with knowledge, allows another to appear in a state of nudity in an area of a
nude model studio premises which can be viewed from the public right of way.

A NUDE MODEL STUDIO SHALL NOT PLACE OR PERMIT A BED, SOFA, OR MATTRESS IN ON THE
PREMISES, EXCEPT THAT A SOFA MAY BE PLACED IN A RECEPTION ROOM OPEN TO THE

PUBLIC



SECTION XVIII. ADDITIONAL REGULATIONS CONCERNING PUBLIC NUDITY

(A) IT SHALL BE A MISDEMEANOR FOR A PERSON WHO, WITH

KNOWLEDGE AND INTENT PERSON IN A STATE OF NUDITY IN A SEXUALLY ORIENTED
BUSINESS.

(B) IT SHALL BE A MISDEMEANOR FOR A PERSON WHO, WITH

KNOWLEDGE AND INTENT APPEARS DJ PERSON IN A SEMI-NUDE CONDITION ON THE
SEXUALLY ORIENTED BUSINESS PREMISES, UNLESS THE PERSON IS AN EMPLOYEE WHO,
WHILE SEMI-NUDE, IS AT LEAST TEN (10) FEET FROM ANY PATRON OR CUSTOMER AND ON A
STAGE AT LEAST TWO (2) FEET FROM nm FLOOR.

(C) IT SHALL BE A MISDEMEANOR FOR AN EMPLOYEE, WHILE SEMI-NUDE

ON THE SEXUALLY ORIENTED BUSINESS PREMISES, TO SOLICIT AW PAY OR GRATUITY FROM
ANY PATRON OR CUSTOMER, OR FOR ANY PATRON OF CUSTOMER TO PAY OR GIVE ANY
GRATUITY TO ANY EMPLOYEE, WHILE SAID EMPLOYEE IS SEMI-NUDE.

(D) IT SHALL BE A MISDEMEANOR FOR AN EMPLOYEE, WHILE SEMINUDE,

TO TOUCH A PATRON OR OTHER CLOTHING OF A PATRON, OR FOR A PATRON TO

TOUCH A SEMI-NUDE EMPLOYEE OR THE CLOTHING OF A SEMI-NUDE EMPLOYEE, WHEN SAID

EMPLOYEE IS ON THE PREMISES OF THE SEXUALLY ORIENTED BUSINESS.

SECTION XIX. REGULATIONS PERTAINING TO EXHIBITION OF SEXUALLY EXPLICIT FILMS AND VIDEOS.

(A) A PERSON WHO OPERATES OR CAUSES TO BE OPERATED A

SEXUALLY ORIENTED BUSINESS, OTHER THAN AN ADULT MOTEL, WHICH EXHIBITS ON THE
PREMISES IN A VIEWING ROOM OF LESS THAN ONE HUNDRED FIFTY (150) SQUARE FEET OF
FLOOR SPACE, A FILM, VIDEO CASSETTE, OR OTHER VIDEO REPRODUCTION, THAT DEPICTS
SPECIFIED SEXUAL ACTIVITIES OR SPECIFIED ANATOMICAL AREAS, SHALL COMPLY WITH

THE FOLLOWING REQUIREMENTS :

(1) UPON APPLICATION FOR A SEXUALLY ORIENTED

BUSINESS LICENSE, THE APPLICATION SHALL BE ACCOMPANIED BY A DIAGRAM OF THE
PREMISES SHOWING A PLAN THEREOF SPECIFYING THE LOCATION OF ONE OR MORE
MANAGER'’S STATIONS AND THE LOCATION OF ALL OVERHEAD LIGHTING FIXTURES AND
DESIGNATING ANY PORTION OF THE PREMISES IN WHICH PATRONS WILL NOT BE PERMITTED.

A MANAGER’S STATION MAY NOT EXCEED THIRTY-TWO (32) SQUARE FEET OF FLOOR AREA.



THE DIAGRAM SHALL ALSO DESIGNATE THE PLACE AT WHICH THE BUSINESS LICENSE WILL

BE CONSPICUOQUSLY POSTED, IF GRANTED. A PROFESSIONALLY PREPARED DIAGRAM IN TUE
NATURE OF AN ENGINEER’S OR ARCHITECT’S BLUEPRINT SHALL NOT BE REQUIRED;
HOWEVER, EACH DIAGRAM SHOULD BE ORIENTED TO THE NORTH OR TO SOME DESIGNATED
STREET OR OBJECT AND SHOULD BE DRAWN TO A DESIGNATED SCALE OR WITH MARKED
DIMENSIONS SUFFICIENT TO SHOW THE VARIOUS INTERNAL DIMENSIONS OF ALL AREAS OF
THE INTERIOR OF THE PREMISES TO AN ACCURACY OF PLUS OR MINUS SIX (6”) INCHES. THE
DIRECTOR MAY WAIVE THE FOREGOING DIAGRAM FOR RENEWAL APPLICATIONS IF THE
APPLICANT ADOPTS A DIAGRAM THAT WAS PREVIOUSLY SUBMITTED AND CERTIFIES THAT
THE CONFIGURATION OF THE PREMISES HAS NOT BEEN ALTERED SINCE SAID DIAGRAM WAS

PREPARED.

(2) THE APPLICATION SHALL BE SWORN TO BE TRUE AND

CORRECT BY THE APPLICANT.

(

3) NO ALTERATION IN THE CONFIGURATION OR

LOCATION OF A MANAGER'’S STATION MAY BE MADE WITHOUT THE PRIOR APPROVAL OF THE
DIRECTOR OR HIS DESIGNEE.

(4) ITIS THE DUTY OF THE OWNERS AND OPERATOR OF

THE PREMISES TO ENSURE THAT AT LEAST ONE EMPLOYEE IS ON DUTY AND SITUATED IN
EACH MANAGER’ S STATION AT ALL TIMES THAT ANY PATRON IS PRESENT INSIDE THE

PREMISES.

(5) THE INTERIOR OF THE PREMISES SHALL BE

CONFIGURED IN SUCH A MANNER THAT THERE IS AN UNOBSTRUCTED VIEW FROM A
MANAGER’S STATION OF THE ENTIRE AREA OF THE PREMISES TO WHICH ANY PATRON IS
PERMITTED ACCESS FOR ANY PURPOSE, EXCLUDING RESTROOMS. RESTROOMS MAY NOT
CONTAIN VIDEO REPRODUCTION EQUIPMENT. IF THE PREMISES HAS TWO OR MORE
MANAGER’S STATIONS DESIGNATED THEN THE INTERIOR OF THE PREMISES SHALL BE
CONFIGURED IN SUCH A MANNER THAT THERE IS AN UNOBSTRUCTED VIEW OF THE ENTIRE
AREA OF THE PREMISES TO WHICH ANY PATRON IS PERMITTED ACCESS FOR ANY PURPOSE
FROM AT LEAST ONE OF THE MANAGER’S STATIONS. THE VIEW REQUIRES IN THIS

SUBSECTION MUST BE BY DIRECT LINE OF SIGHT FROM THE MANAGER’S STATION.



(6) IT SHALL BE THE DUTY OF TUE OPERATOR, AND IT

SHALL ALSO BE THE DUTY OF ANY AGENTS AND EMPLOYEES PRESENT IN THE PREMISES, TO
ENSURE THAT THE VIEW AREA SPECIFIED IN SUBSECTION (5) OF THIS SECTION REMAINS
UNOBSTRUCTED AT ALL TIMES. No DOORS, WALLS, PARTITIONS, CURTAINS, MERCHANDISE,
DISPLAY RACKS, OR OTHER OBJECT(S) SHALL OBSTRUCT FROM VIEW OF THE MANAGER’S
STATION ANY PORTION OF THE PREMISES TO WHICH PATRONS HAVE ACCESS. IT SHALL BE
THE DUTY OF THE OPERATOR, AND IT SHALL ALSO BE THE DUTY OF ANY AGENTS AND
EMPLOYEES PRESENT [N THE PREMISES, TO ENSURE THAT NO PATRON IS PERMITTED ACCESS
TO ANY AREA OF THE PREMISES THAT HAS BEEN DESIGNATED AS AN AREA m WHICH
PATRONS WILL NOT BE PERMITTED, AS DESIGNATED IN THE APPLICATION FILED PURSUANT

TO SUBSECTION (1) OF THIS SECTION.

(7) THE PREMISES SHALL BE EQUIPPED WITH OVERHEAD
LIGHTING FUTURES OF SUFFICIENT INTENSITY TO ILLUMINATE EVERY PLACE TO WHICH
PATRONS ARE PERMITTED ACCESS AT AN ILLUMINATION OF NOT LESS THAN FIVE (5.0) FOOT-CANDLE

AS MEASURED AT THE FLOOR LEVEL.

(8) IT SHALL BE THE DUTY OF THE OPERATOR, AND IT
SHALL ALSO BE THE DUTY OF ANY AGENTS AND EMPLOYEES PRESENT IN THE PREMISES, TO
ENSURE THAT THE ILLUMINATION DESCRIBED ABOVE IS MAINTAINED AT ALL TIMES THAT

ANY PATRON IS PRESENT IN THE PREMISES.

(9) No viewing room or booth may be occupied

by more than one person at any time.

(10) No opening of any kind shall exist between

viewing rooms or booths.

(1 1) IT SHALL BE THE DUTY OF THE OPERATOR, AND IT SHALL ALSO BE THE DUTY OF ANY AGENTS AND
EMPLOYEES PRESENT, TO ENSURE THAT NO MORE THAN ONE PERSON AT A TIME OCCUPIES A VIEWING
BOOTHS OR ROOMS, AND TO ENSURE THAT NO PERSON ATTEMPTS TO MAKE AN OPENING OF ANY
KIND BETWEEN THE VIEWING BOOTHS OR ROOMS.



(12) THE OPERATOR OF THE SEXUALLY ORIENTED
BUSINESS SHALL, EACH BUSINESS DAY, INSPECT THE WALLS BETWEEN THE VIEWING

BOOTHS TO DETERMINE EF ANY OPENINGS OR HOLES EXIST.

(13) THE OPERATOR OF THE SEXUALLY ORIENTED
BUSINESS SHALL CAUSE ALL FLOOR COVERINGS IN VIEWING BOOTHS TO BE NONPOROUS,

EASILY CLEANABLE SURFACES, WITH NO RUGS OR CARPETING.

(14) THE OPERATOR OF TIU SEXUALLY ORIENTED
BUSINESS SHALL CAUSE ALL WALL AND CEILING SURFACES IN VIEWING BOOTHS TO BE
CONSTRUCTED OF, OR PERMANENTLY COVERED BY, NONPOROUS, EASILY CLEANABLE
MATERIAL. NO WOOD, PLYWOOD, COMPOSITION BOARD OR OTHER POROUS MATERIAL
SHALL BE USED WITHIN FORTY EIGHT (48”) INCHES OF THE FLOOR.

(B) A person having a duty under Subsections (1) through (14)

of this Section commits a misdemeanor if he/she, with knowledge, fails to fulfill that

duty.

SECTION XX. EXTERIOR PORTIONS OF SEXUALLY ORIENTED BUSINESSES.

(A) It shall be unlawful for an owner or operator of a sexually
oriented business to allow the merchandise or activities of the establishment to be visible

from a point outside the establishment

(B) It shall be unlawful for the owner or operator of a sexually

oriented business to allow the exterior portion of the sexually oriented business to have
flashing lights, or an lettering photographs. silhouettes. drawings. or pictorial
representations of any manner except to the extent permitted by the provisions of this

ordinance.

(C) it shall be unlawful for the owner or operator of a sexually
oriented business to allow exterior portions of the establishment to be painted any color
other than a single achromatic color. This provision shall not apply to a sexually oriented

business if the following conditions are met:



(1) THE ESTABLISHMENT IS A PART OF A COMMERCIAL

MULTI-UNIT CENTER; AND

(2) THE EXTERIOR PORTIONS OF EACH INDIVIDUAL UNIT

IN THE COMMERCIAL MULTI-UNIT CENTER, INCLUDING THE EXTERIOR PORTIONS OF THE
BUSINESS, ARE PAINTED THE SAME COLOR AS ONE ANOTHER OR ARE PAINTED IN SUCH A
WAY SO AS TO BE A COMPONENT OF THE OVERALL ARCHITECTURAL STYLE OR PATTERN OF

THE COMMERCIAL MULTI-UNIT CENTER.

(D) Nothing in this article shall be construed to require the

painting of an otherwise unpainted exterior portion of a sexually oriented business.

(E) A violation of any provision of this Section shall constitute
a misdemeanor.

SECTION XXI. SIGNAGE.

(A) Notwithstanding any other city ordinance, code, or

regulation to the contrary, it shall be unlawful for the operator of any sexually oriented
business or any other person to erect, construct, or maintain any sign for the sexually
-h oriented business other than the one (1) primary sign and one (1) secondary sign, as
provided herein.

(B) PRIMARY SIGNS SHALL HAVE NO MORE THAN TWO (2) DISPLAY

SURFACES. EACH SUCH DISPLAY SURFACE SHALL:

(1) NOT CONTAIN ANY FLASHING LIGHTS

(2) be a flat plane, rectangular in shape

(3) not exceed seventy-five (75) feet in area; and

(4) not exceed ten (10) feet in height or ten (10) feet in

length



(C) Primary signs shall contain no photographs, silhouettes>
drawings or pectoral representations in any manner, and may contain only the name of the

enterprise.

(D) Each letter forming a word on a primary sign shall be of

solid color, and letter shall be the same print-type, size and color. The background behind
such lettering on the display surface of a primary sign shall be of a uniform and solid
color.

(E) Secondary signs shall have only one (1) display surface. Such display surface shall:

(1) be a flat plane, rectangular in shape;

(2) not exceed twenty (20) square feet in area;

(3) NOT EXCEED FIVE (5) FEET IN HEIGHT AND FOUR (4) FEET IN

WIDTH; AND

(4) be affixed or attached to any wall or door of the

enterprise. The provisions of item (1) of subsection (B) and subsection

(C) and (D) shall also apply to secondary signs.

(G) Violation of any provision of this Section shall constitute a

misdemeanor.

SECTION XXII. SALE, USE, OR CONSUMPTION Or ALCOHOLIC BEVERAGES PROHIBITED

(A) The sale, use, or consumption of alcoholic beverages on the
premises of a sexually oriented business is prohibited.

(B) Any violation of this Section shall constitute a misdemeanor.

SECTION XXIIl Persons Younger Than Eighteen Prohibited From Entry: Attendant Required.

(A) it shall be unlawful to allow a person who is younger than
eighteen (18) years of age to enter or be on the premises of a sexually oriented business at

any time the sexual oriented business is open for business.



(B) it shall be the duty of the operator of each sexually oriented
business to ensure that an attendant is stationed at each public entrance to the sexually
oriented business at all times during such sexually oriented business’s regular business
hours. It shall be the duty of attendant to prohibit any person under the age of eighteen
(18) years from entering the oriented business. It shall be presumed that an attendant
knew a person was under the age of eighteen (18) unless such attendant asked for and
was furnished:

(1) a valid operator’s, commercial operator’s, or

chauffeur’s driver’s license; or

(2) a valid personal identification certificate issued by

the State of West Virginia reflecting that such person is eighteen (18) years of age or

older.

(C) Violation of this Section shall constitute a misdemeanor.

SECTION XXIV. MASSAGES OR BATHS ADMINISTERED BY PERSON OF OPPOSITE SEX.

IT SHALL BE UNLAWFUL FOR ANY SEXUALLY ORIENTED BUSINESS,

REGARDLESS OF WHETHER IN A PUBLIC OR PRIVATE FACILITY, TO OPERATE AS A MASSAGE
SALON, MASSAGE PARLOR OR ANY SIMILAR TYPE BUSINESS WHERE ANY PHYSICAL CONTACT
WITH THE RECIPIENT OF SUCH SERVICES IS PROVIDED BY A PERSON OF THE OPPOSITE SEX.

VIOLATION OF THIS SECTION SHALL CONSTITUTE A MISDEMEANOR

SECTION XXV. Hours of Operation

NO SEXUALLY ORIENTED BUSINESS, EXCEPT FOR AN ADULT MOTEL, MAY

REMAIN OPEN AT ANY TIME BETWEEN THE HOURS OF TEN O’CLOCK (10:00) P.M. AND
ELEVEN O’CLOCK (1 1:00) A.M. ON WEEKDAYS AND SATURDAYS. NO SEXUALLY ORIENTED
BUSINESS SHALL OPEN FOR BUSINESS OR REMAIN OPEN FOR BUSINESS ON SUNDAY OR ANY

LEGAL HOLIDAY RECOGNIZED BY THE STATE OF WES VIRGINIA



SECTION XXVI. EXEMPTIONS.

(A) it is a defense to prosecution under this ordinance that a

person appearing in a state of nudity did so in a modeling class operated:

(1) BY A PROPRIETARY SCHOOL, LICENSED BY TUE STATE OF
WEST VIRGINIA, A COLLEGE, JUNIOR COLLEGE, OR UNIVERSITY SUPPORTED ENTIRELY OR

PARTLY BY TAXATION;

(2) by a private college or university that maintains and

operates educational programs in which credits are transferable to a college, junior
college, or university sup entirely or partly by taxation.

(B) NOTWITUSTANDING ANY OTHER PROVISION IN THIS ORDINANCE,

MOVIES RATED G, PG, PG-13, OR R, BY TIU MOTION PICTURE ASSOCIATION OF AMERICA
(MPAA), OR LIVE THEATRICAL PERFORMANCES WITH SERIOUS ARTISTIC, SOCIAL, OR
POLITICAL VALUE, THAT DEPICT OR DESCRIBE SPECIFIED ANATOMICAL AREAS OR SPECIFIED
SEXUAL ACTIVITIES, ARE EXPRESSLY EXEMPTED FROM REGULATION UNDER THIS
ORDINANCE. Mr. SCHULTZ v CITY or CUMBERLAND, 26 F.SUPP. 2D 1128, 1144

(W.D.Wrsc. 1998)).

SECTION XXVII. NOTICES.

-—(A) ANY NOTICE REQUIRED OR PERMITTED TO BE GIVEN BY THE

DIRECTOR OR ANY OTHER CITY OFFICE, DIVISION, DEPARTMENT OR OTHER AGENCY UNDER
THIS ORDINANCE TO ANY APPLICANT, OPERATOR OR OWNER OF A SEXUALLY ORIENTED
BUSINESS MAY BE GIVEN EITHER BY PERSONAL DELIVERY OR BY CERTIFES8D UNITED STATES
MAIL, POSTAGE PREPAID, RETURN RECEIPT REQUESTED, ADDRESSED TO THE MOST RECENT
ADDRESS AS SPECIFIED IN THE APPLICATION FOR THE LICENSE, OR ANY NOTICE OF ADDRESS
CHANGE THAT HAS BEEN RECEIVED BY THE DIRECTOR. NOTICES MAILED AS ABOVE SHALL
BE DEEMED GIVEN UPON THEIR DEPOSIT IN THE UNITED STATES MAIL. IN THE EVENT THAT
ANY NOTICE GIVEN BY MAIL IS RETURNED BY THE POSTAL SERVICE, THE DIRECTOR OR HIS
DESIGNEE SHALL CAUSE IT TO BE POSTED AT THE PRINCIPAL ENTRANCE TO THE

ESTABLISHMENT.



(B) ANY NOTICE REQUIRED OR PERMITTED TO BE GIVEN TO THE
DIRECTOR BY ANY PERSON UNDER THIS ORDINANCE SHALL NOT BE DEEMED GIVEN UNTIL

AND UNLESS IT IS RECEIVED IN THE OFFICE OF THE DIRECTOR.

(C) IT SHALL BE TUE DUTY OF EACH OWNER WHO IS DESIGNATED ON THE

LICENSE APPLICATION AND EACH OPERATOR TO FURNISH NOTICE TO THE DIRECTOR IN

WRITING OF ANY CHANGE OF RESIDENCE OR MAILING ADDRESS.

SECTION XXVIII. INJUNCTION.

A PERSON WHO OPERATES OR CAUSES TO BE OPERATED A SEXUALLY

ORIENTED BUSINESS WITHOUT A VALID OPERATOR’ S LICENSE, OR m VIOLATION OF SECTION
X1 Or THIS ORDNANCE, IS SUBJECT TO A SUIT FOR INJUNCTION AS WELL AS PROSECUTION
FOR CRIMINAL VIOLATIONS. EACH DAY A SEXUALLY ORIENTED OPERATES IS A SEPARATE

OFFENSE OR VIOLATION.



